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Tuts first volume and that on the Law relating to Receivers 
in British India, which I hope to have shortly ready for publication, 
contain, with other matter, the substance of the Tagore Law Lectures 
delivered by me in the University of Calcutta during the close of 
the year 1896 and the commencement of the following year. 

In the preparation of this volume I have consulted and made 
use of the following English and American text-books: ‘ A Treatise 
on the Law of Injunctions,” by К. Н. Eden (London, 1821); “ The 
Law and Practice of Injunctions,” by C. S. Drewry (London, 1849) ; 
“The Law and Practice of Injunctions in Equity and at Common 
Law," by W. Joyce (London, 1872); The Law of Injunctions,” by 
V. Hilliard, 3rd edition (Philadelphia, 1874) : ** The Doctrines and 
Principles of the Law of Injunctions,” by №. Joyce (London, 1877) : 


“А Treatise on the Law and Practice of Injunctions,’ by W. W. 


Kerr, 3rd edition (London, 1885: the 4th edition of this text-book 
had not been issued when the present volume was completed) ; 
“А Treatise on the Law of Injunctions,” by J. L. High, 3rd edition 
(Chicago, 1890); “A Treatise on Extraordinary Relief in. Equity 
and at Law," by T. C. Spelling ( Boston, 1893). І have not had the 
advantage of seeing Mr. Nelsons Law of Injunctions in British 
India which was published last month. 

The text-books referred to on tie Law relating to Receivers 
will be found stated in the Preface of the second volume. 

It is hardly necessary to say that all these works (and parti- 
cularly those published in the United States of America, in which 
country the jurisdiction by Injunction has been greatly, and perhaps 
excessively, extended to meet all the requirements of modern life) 
are of value to practising members of the profession for whom they 
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were written. They, however, for the most part exhibit these 
branehes of the Law of Procedure in such a lengthy and detailed 
manner as to make it difficult for the beginner to grasp the general 
prineiples upon which it is founded. The present work is published, 
according to the intention of the Tagore Trust, primarily, for students 
as were the lectures of which it is the outcome. While, therefore, 
l have cited all decisions of the Indian High Courts, which are not 
numerous, I have purposely abstained from crowding these pages with 
notes of English and American cases on matters of small detail and 
of unfrequent occurrence which the mere student does not require, but 
whieh may be found by the practitioner when wanted in the standard 
works already mentioned. Notwithstanding this, the present work 
will, I hope, prove to be of assistance to the profession also. 

My endeavour has been to state general principles aceurately. 
and to explain them lucidly by the aid of selected decisions which 
are of authority and well in point. In this I have received much 
assistance from the Commentaries published by the late Mr. Justice 
Collett in 1882 and by Mr. Nelson in 1894, upon the Specific Relief 
Act (Lot 1897), in which Act the Law Relating to Injunctions and 
Receivers in British India is largely contained. 


14th May 1900. J. G. MR 
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ADDENDA AND CORRIGENDA. 
п. 7, Add “See Abdul Rahman v. D. Emile, I. L. R., 16 A11., 69 (1893). 


20, 1. 6, from bottom, For “ex dbeito justitiae " read “ex debito justitiae." 
4, 


For “ Xenboba” read “ Venkoba” 

n. 2, For “ Letters Patent, 1865 (Calcutta)" read “Letters Patent, 
1865 (Calcutta), cl. 12.” 

п. 3, For “Civ. Pr. Code, ss. 16, cl. 12, 16A " read “Civ. Pr. Code, 
ss. 16, 16A." 

Add to n. (4) and n. (5)  Aulfiandas v. Tulsidus, I. L. R., 23 Bom., 786 
(1899).^ 

n. о, ddd “See Haji Syed Muhammad у. Gulab Rai, V. L. R, 20 Al., 
345 (1898).” 

notes; 707 “у. post” read * 9 v. post.” 

n. 8, Add " Sethirayer v. Shanmugam Pillai, I. L. hy 21 ad 353 
(1897).” | 

n. 1, for “ Vithalrao” read “ Vithalray.” 

n. 1, dda “See Keshar v. Vinayak, 1. L. R., 23 Bom., 22, 31 (1897).” 

1. 10, from bottom, Add “In Charlesworth у. MacDonald, І. L. R., 23 
Bom., 103 (1898) an injunction was granted restraining 
a party from practising as a doctor in Zanzibar on his own 
account during the period of three years for which he had 
agreed to beeome an assistant of another." 

nod ГОУ cl Noyn read SC ctm orna 

n. 3, For * Mohindro” read “ Monindro.” 

п. 1, For “ Mussa " read “ Mussad." 

ГО АОБ weed t Ndukl:? 

n. 2, For * Woomalara” read “ Woomatura.” 

n. 5, For “ce qui vent dire” read “ce qui veut dire.” 

n, 2, For “Jogra” read “ Sogra.” 

n. 4, For * Muir ead” read “ Muirhead.” 

l. 2, For “a plaintiff cannot vest his title? read “a plaintiff cannot 
rest his title." 

п. 1, After “ Chowdhry? insert “v, Taramonee Chowdhrani? 
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ЕИ А АЛМ 


INJUNCTIONS AND RECEIVERS 


IN BRITISH INDIA. 


INTRODUCTORY. 


& 1. STATUTE LAW RELATING TO THE 
SUBJECT IN INDIA :— 


(i) Present. 
(ii) Previous, 
§ 2, Is AND WAS FOUNDED ON THE 
ENGLISH Law: 


The Shamnwuggur Jute Factory Co, 
v. Ram Narain Chatterjee—Nusser- 
wanji Merwanji Punday у. Gordon 
—Sidheswari Dabi v. Abhoyeswari 
Dabi. 

§ 3. YET THE PECULIAR CIRCUM- 

STANCES OF THIS COUNTRY ARE 
TO BE CONSIDERED, 
Ram Chand Dutt v. Watson & Co.— 
54, THE ISSUE OF INJUNCTIONS AND 
THE APPOINTMENT OF RF- 
CEIVERS ARE FORMS OF SPECI- 
Fic RELIEF, 


AV. IR 


$5. MEANING OF THE TERM '' SPE- 
CIFIC RELIEF.” 


86. ‘PREVENTIVE RELIEF.” 


$7. RELIEF BY— 
(1) Specifie Performance. 
(ii) Injunction, 
(iii) Receiver. 
BELONG TO THE SAME BRANCH ОЕ 
THE LAW: 


$8. BUT THERE IS A DISTINCTION 
BETWEEN THE REMEDIES. 


$9. GENERAL PRINCIPLE UPON 
WHICH AN INJUNCTION IS 
IssUED OR A RECEIVER AP- 
POINTED. 

** PROTECTIVE RELIEF." 

THE GRANT OF PREVENTIVE 
OR PROTECTIVE RELIEF IS 
PURELY DISCRETIONARY, 


1 


$ 10. 
5 11. 


Present Sta- 
tute Law re- 
lating to the 
subject in 
Todia. 
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S 1. THe law relating to the issue of Injunctions and the 
appointment of Receivers, in civil suits,’ in British India,? 
is contained in the Civil Procedure Code’ and the Specific 





! The Criminal Procedure Code 
(Act X of 1552), ss. 142, 144 [see 
also s. 133] deals with the issue of 
[Injunctions by Criminal Courts in 
cases of nuisance ; and в. 88 with 
the appointment of Receivers of 
attached property. Specific relief, 
includiug therein the issue of In- 
junctions and the appointment of 
Receivers, cannot be granted for 
tle mere purpose of enforcing а 
penal law. Act I of 1877, s. 7. 

2 That is the territories for the 
time being vested in Her Majesty 
by the Statute 21 and 22 Vic., cap, 
106. See Act I of 1868 (General 
Clauses), s. 2 (8), as amended by 
Act X1F of 1891. 

8 Act XIV of 1882, ss. 492—497 
(Injunctions); ss. 503—505 (Receiv- 
ers) As to the appoiutment of 
Receivers in insolvency under chap. 
xx; and under s. 503, of property un- 
derattachment, V. post. Sections 
land 3 of the Code extend to the 
whole of British India. 'The other 
sections extend to the whole of 
British India,except the Scheduled 
Districts, as defined in Act XIV of 
1874. The whole Code (except ss. 1 
and 3) has been extended to the 
following Scheduled Districts, 
numely, Sindh (Gazette of India, 
June 3, 1852, Pt. I, p. 217); the 
Districts of Hazaribagh, Lohar- 
daga and Manbhum ; the Pargana 
of Dhalbhum in the District of 
Singhbhum and the Mahal of An- 
gul (ib., p. 218); Pargana Jaunsar 
Bawar in the Dehra Dun District 
and the scheduled portion of the 
Mirzapur District (7b., p. 217) ; the 
Scheduled Districts of the Punjab 
ib., p. 219); Coorg (/b., p. 217: see 


as to Coorg, Act II of 1581 and I of 
1885 [Coorg Courts Regulations] 
and s. 3 of the Code); Ajmere and 
Merwara (Gazette of India, July 
29, 1882, p. 289 ; see also the Ajmere 
Courts Regulation I of 1877 and 
s. 2 of the Code); the Districts of 
Kamrup, Nowgong, Darrang, Sib- 
sagar, Lakhimpur, Goalpara [ex- 
cluding the Eastern Duars], Silhat, 
and Kachar [excluding the North 
Kachar Hills] (Gazette of India, 
June 3, 1882, p. 218); the Canton- 
ment of Morar (i»., July 29, 1882, 
p. 259). The whole Code (except 
ss. 1, 3, 15, 19, 28—95, 652; see 
Jhansi Courts Aet XVIII of 1867) 
las been extended to the Jhansi 
Division (Gazette of India, June 3, 
1582, Pt. I, p. 2917). СИЕ 
Code (except ss. 1, 3 and so much 
thereof as authorizes the sale of 
inmoveable property in execution 
of a decree, not being a decree 
directing the sale of such property) 
has been extended to the Scheduled 
Districts of the Central Provinces 
(ib. As to the Andaman and 
Nicobar Islands, see the Andaman 
and Nicobar Islands Regulation I 
of 1581, s. 1; as to Upper Burma, 
the Code is in force in the Town of 
Mandalay only, Act XX of 1556, 
Schedule II. The Code has been 
extended with certain modifica- 
tions to the Kumaon District, com- 
prising the Districts of Almora, 
Garhwal and Naini Tal, corre- 
sponding to the Scheduled Dis- 
tricts described in the Scheduled 
Districts Act, 1571, as the province 
of Knmaon and Garhwal and the 
Terai Parganas (Gazette of India 


— су 


1865, Pt. I, р. 3, gr 
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Relief Act,! which supplements the Code, and occupies a 
middle ground between substantive law on the one hand, 
and procedure on the other. The granting of perpetual 
Injunctions is regulated by the Act, while temporary or, 
as they are sometimes called, interlocutory Injunctions, 
which are simply intended to preserve the status quo pend- 
ing the decision, and which may be granted at any period 
of a suit, are treated as of the nature of procedure and are 
therefore regulated by the Code. With regard to Recei- 
vers, the Act merely declares that their appointment 
pending a suit rests in the discretion of the Court, and 
refers to the Code of Civil Procedure for the mode and 
effect of their appointment and for their mghts, powers, 


duties and liabilities.® 


Both the earlier Codes (Acts VIII of 1859 and- X of 
1871) dealt with the subject of the issue of Injunctions, 
and appointment of Receivers.* Act X of 1877, however, 





* Act I of 1877, ss. 52—57 (In- 
junctions); s. 44 (Receivers). This 
Act extends to the whole of British 
India, except the Scheduled Dis- 
tricts. The Act has, however, 
been extended іп its entirety to the 
following Scheduled Districts, 
namely,—Sindh (Gazette of India, 
4th December 1880, Pt. I, p. 676); 
Western Jalpaiguri (ib., 16th De- 
cember 1882, Pt. I, p. 511); the Dis- 
tricts of Hazaribagh, Lohardaga 
and Manbhum, and Pargana Dhal- 
bhum in the District of Singh- 
bhum (ib., 16th February 1878, 
Pt. I, 82); the Jhansi Division (ib., 
26th September 1879, Pt. I, p. 592) ; 
the Scheduled Districts of the Pun- 
jab (ib., 22nd September 1877, Pt. 
I, p. 562); the Scheduled Districts 
of the Central Provinces (ib , 13th 
December 1879, Pt. I, p.772); Coorg 
(ib., 3rd June 1882, Pt. I, p. 217); the 
Districts of Kamrup, Nowgong, 
Darrang, Sibsagar, Lakhimpur, 
Goalpara (excluding the Eastern 


Duars), Silhat and Kachar (exclud- 
ing the North Kachar Hills) (ib., 
10th November 1877, Pt. I, p. 602); 
and the Cantonment of Morar (ib., 
Tth September 1878, Pt. I, p. 559) ; 
the Kumaon District, comprising 
the Districts of Almora, Garhwal 
and Naini Tal, corresponding to 
the Scheduled Districts described 
in the Scheduled Districts Act, 
1874, as the province of Kumaon 
and Garhwal and the Terai Par- 
ganas (Gazette of India, 1895, Pt. I, 
p. 573) ; that portion of the Jalpai- 
guri District known as the Western 
Duars (Catcutta Gazette, 1896, Pt. I, 
p. 97; this notification has not yet 
appeared in the Gazette of India). 

2 Specific Relief Bill. Statement 
of Objects and Reasons, Gazette of 
India, December 11, 1875. 

® Statement of Objects and 
Reasons, supra; Whitley Stokes, 
Ang.-Ind. Codes, vol.i, pp. 936, 937. 

4 See Act VIII of 1859, ss. 92, 
93, 95, 96 (Injunctions), 92, 94, 243 


Previous law 
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on this subjeet contained provisions of a more eomplete 
eharacter,! and which were, in faet, with some minor alter- 
ations,” the same as those of the present Code. It intro- 
duced the provision as to the issue of Injunctions where any 
property in dispute in a suitis in danger of being wrong- 
fully sold in execution of a deeree,’ as also in eases where 
the defendant threatens, or is about to remove or dispose 
of his property with intent to defraud his ereditors.* It 
further enacted that no attachment for breach of an Injune- 
tion should remain in foree for more than one year? In 
the matter of Iteceivers, s. 92 of Act VIII of 1859 enabled 
the Court to appoint a Receiver or Manager in all eases in 
whieh it might appear to the Court to be necessary for the 
preservation or the better management or eustody of any 
property “which is in dispute in a suit ;" and s. 243 enabled 
the Court to appoint a Manager to realize debts or rents 
and receipts of landed property, where the debts or land 
were attached in execution of decrees. Chapter NN XVI 
of the Code of 1877, whieh, with some minor alterations, 
is identical with the same chapter of the present Code, 








— = 


Act X of 1877, ss. 
503—505 


(Receivers); 
492—497 (Injunctions), 
receivers). 

1 Sections 492, 493, 494, 496, 497 
of Aet X of 1877 and the present 
Code correspond with ss. 92, 93, 95, 
96 of Act VIII of 1859. Section 495 
was first inserted by Act X of 1877, 
which further made the additions 
to ss. 492, 493, which are mentioned 
inthetext. Asto Receivers, v. post. 

2 These occur in the sections re- 
lating to Receivers, v. post. 

8 Civil Procedure Code, s. 492, 
cl. (a); see Brojendra Kumar Rai 
Chowdhwuri v. Rup Гой Doss, I. L. 
R., 12 Cal., 515, 517 (1886), iu which 
itis poiuted out that the present 
and preceding Codes have altered 
the law laid down in RoyLuchmiput 
Singh Bahadoor у. The Secretary 
of State for Tadia, 11 B. L. R., Ap. 


27 (1873), and Doorga Churn Chat- 
ѓетјее v. Ashootosh Dutt, 24 W. R., 


70 (1875). 
^ (Civil Procedure Code, s. 492, 
cl. (b). 


5 Ib., s. 493, last paragraph. 

6 In s. 503, cl. (cd), the words ‘‘us 
the Court thinks fit," were inserted 
after the word “remuneration” by 
Act VII of 1888, s. 42. In s. 504, 
Act X of 1877,the opening words of 
the seetion were: “If the property 
be,” instead of “Where the property 
is.” Inthe same section Act VII 
of 1888, s. 43, has substituted the 
words “the Court may, with the 
cousent of the Collector, appoint 
him” for the words “the Court 
may appoiut the Collector," in Act 
X of 1877, so as to render the 
Collector's eonseut necessary to his 
appointment as Receiver. 
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supplied the place of both of these provisions, and going 

further, gave the Court very general powers as to the 
appointment of Receivers.’ Further, orders made under 

s. 92 of Act VIII of 1859, were appealable only at the 

instance of the defendant,’ but orders made under s. 503 

of the preceding? or present* Code are appealable at the 

instance of either partv. Prior to the establishment of the 

High Courts the Supreme Courts of the Presidencies 

granted Injunctions and appointed Receivers, following 

the principles and practice of the Court of Chancery in 

England.’ 

§2. The best guides in the matter of interference by way is and was 

of Injunction and Receiver have been judicially stated to озса 
be the principles which determine the action of Courts of same as those 


Р Р à | ee of English 
Equity in England It is, in fact, on these principles Law. 





2 Sections 503—505 of Act X of 
1877 are, except as to the points 
mentioned in the last note, identi- 
cal with the same sections of the 
present Code. As tos. 504, see Act 
VIII of 1859, s. 92. Section 505 
was first inserted in the Code by 
Act X of 1877. 

3 Act VIII of 1859, s. 94. 

8 Act X of 1877, з. 558 (e). 

* Act XIV of 1882, s. 588 (24). 

$ See as to Injunctions, Mars- 
den v. Long. Morton's Decisions, 
212 (1800), and as to Receivers, 

istonundo Biswas v. Prawnkissen 
Biswas (1829). Clarke's Rules and 
Orders 1829; Notes of Decided 
Cases, 52. As to the former powers 
of District Courts to appoint Re- 
ceivers, see John Tiel v. Abdool 
Hye, 19 W. R., 37, 39 (1872). 

6 Nusserwanji Merwanji Panday 
v. Gordon, I. L. R., 6 Bom., 266, 254 
(1881), per Sargent, J., and see ib., 
р. 279. And in The Lund Mortgage 
Bank of India v. Ahmedbhoy Hab- 
bibhoy and Kesowram Ramanand, 
I.L. H., 8 Bom., 35,07 (1883), it was 
said :—''In applying these provi- 


sions [Act I of 1877, s. 54, cls. (b), (c)] 
we shall do well to be guided by 
the decisions of the Court of Chan- 
cery in England, which, it cannot 
be doubted, are the source from 
which the above provisions have 
been drawn," per Sargent, С. J., 
Chunilal Mancharam v. Mani- 
Shankar Atmaram, 1.L.R.,18 Bom., 
616, 623 (1893) ; Ghanasham Nilkanti 
Nadkarni v. Moroba Ramchandra 
Pai, I. L. R., 18 Bom., 474, 488 
(1891) ; The Shamnuggur Jute Fac- 
tory Co. v. Ram Narain Chatterjee, 
I. L. R., 14 Cal., 189, 199, 200 (1886). 
Most of the many illustrations con- 
tained in the Specific Relief Actare 
taken from the English Equity Re- 
ports: see S/atement of Objects and- 
Reasons, supra. The first clause of 
s. 4 of the draft Specific Relief Bill 
provided that “ except so far as they 
are embodied in this Act, the pro. 
visions of the law of England shall 
not be applicable to the kinds of re- 
lief hereinafter mentioned." But 
this clause was struck out by the 
Select Committee with the remark 
that ‘‘ for some time, at all events 


b INTRODUCTORY. 


that the relief given in Indian Courts by Injunction 
and Reeeiver is, in the main, founded ; and this relief 
is, in substance, the same as that granted by Courts in 
England. But sinee in India the Courts must follow 
the words of the Statute,? and since the rules for the 
guidance of Indian Courts are to be found in the Specifie 
Relief Act, the English cases to which reference can 
be made are only of use as illustrative of the prin- 
ciples embodied in the sections of the Act from the 
aspect that the Courts of Chancery in England have had 
to treat matters of a similar deseription. Yet when there 
is no specific rule, the Mofussil Courts’ and Presideney 


the rules of the Bill will have to be 
elucidated by reference to the de- 
cisions of the English Courts.” 
Report of the Select Committee on 
the Specific Relief Bill, @azetle of 
India, November 25, 1876. As to 
Receivers, see Sidheswuri Dubi v. 
Abhoyeswari Dabi, 1. L. R., 15 Cal., 
818, 822, 823 (1888); Chundidat Jha 
v, Pudmunand Singh Bahadur, 
I. L. R., 22 Cal., 459, 461, 465 (1895). 

! The Indian law does diverge 
in points which will be found con- 
sidered in thetext. Thus it has 
been said that s. 57 of Act I of 
1877 “ does in some respects appar- 
ently depart from principles which 
guide Courts of Equity in Eng- 
land :" per Candy, J., in Cullianji 
Havjivan v. Narsi Tricum, l.L.R., 
18 Bom., 702, 714 (1894). 

2 See the Stuiement of Objects and 
Reasons, supra, prefixed to Act I 
of 1877, Whitley Stokes op. cit. ii, 
928—910, 939. The Shamnuggur 
Jule Fuctory Co. v. Ram Narain 
Chatterjee, supra; Rum Chand Dutt 
у. Watson &Co., I. L. R., 15 Cal., 
211, 219 (1887); Dhunjibhoy Cowasji 
Umrigar v. Lisbou, I. L. R., 13 
Bom., 252; 259 (1888). [‘“It is to 
be remarked that this limitation 
of the power of granting an injune- 


tion [see Act I of 1877, s. 54, 83, cl. 
(c)] is identical with the conditions 
upon which the Court of Equity in 
England has always asserted the 
jurisdiction of granting preventive 
relief in cases of this nature," per 
Sargent, C.J.]; зо also the author- 
ities relating to the issue of man- 
datory injunctions in light and air 
cases are tothe same effect in India 
andin England : Benode Coomaree 
Dossee wv. Soudaminey Dossee, I. 
L. R., 16 Cal, 252, 266 (1889): 
and the practice of the Court of 
Chancery in respect of affirmative 
agreements is adopted in s. 57, Act 
I of 1877; Nusserwanji Merwanji 
Panday v. Gordon, І. L. К., 6 Bom. 
(1881) at p. 280. See also cases 
cited in note (6), p. 5, ante. As to 
Receivers, see Sidheswari Dabi v. 
Abhoyeswari Dabi, supra ; Chandi- 
dat Jha v. Padmanand Singh Ba- 
hudur, supra. 

3 Cullianji Harjivan v. Nursi 
Tricum, I. L. R,, 18 Bom., 702, 711 
(1894). 

4 Shadi v. Anup Singh, I. L. R., 
12 All., 436, 439 (1889), per Straight, 
J. 

5 Act XII of 1887, s. 37 (Bengal, 
N.-W.P.,and Assam Civil Courts); 
Act III of 1873, s. 16 (Civil Courts, 


BETRODUCTORY. 1 


High Courts (the latter in their appellate jurisdiction ),! 
will be guided by the English Case-law, so far as it is 
applieable, not because it is English, but because it is in 
accordance with that rule of equity and good conscience? 
which these Courts are, in such circumstances, enjoined 
to follow. The Presidency High Courts, in the exercise 
of their ordinary original civil jurisdiction, may, in such 
circumstances, have recourse to the equitable jurisdiction 
which the High Courts have inherited from the Supreme 
Courts,* which were in their turn vested with the general 


powers of the Court of Chancery.’ 


The law relating to 





Madras); CAhuuilal Mancharam v. 
Manishankar Atmaram, I. L. R., 
18 Bom., 616, 623. 

з Letters Patent, 1862, s. 20; 
Letters Patent, 1865, ss. 20, 21 (Cal- 
cutta). The Letters Patent, origin- 
ally establishing the High Courts 
at Madras and Bombay bear date 
the 26th June 1862, and are the 
same, mutatis mutandis, as those 
establishing the High Court at 
Fort William in Bengal (see 
Broughton’s Civ. Pr. Code, Act 
VIII of 1859, 4th ed., pp. 381, 382; 
7 Sevestre’s Reports, App. 41). 
The Letters Patcnt, 1865, for the 
High Court at Madras are of the 
same date and similar in all re- 
spects to that for the High Court at 
Fort William, mutatis mutandis 
(see Broughton, 404). The Letters 
Patent, 1865, for the High Court at 
Bombay areof thesamedateandare 
in nearly every respect the same as 
those for the Presidencies of Bengal 
and Madras (see Broughton, 404, 
405). In regard to the Allahabad 
High Court (which has extraor- 
dinary original civil jurisdiction 
only), see Letters Patent, 1866, 
ss. 13, 14, which correspond to 
ss. 20 and 21 of the Letters Patent, 
1865 (Calcutta). 

з Equity and good conscience are 
"generally interpreted to mean 


the rules of English law, if found 
applicable to Indian society and 
circumstances :” Waghela Rajsangji 
v. Shekh Masludin, I. L. R.,11 Bom., 
551, 561(1887) ; Maharana Shri Ran- 
mal Singji v. Vadilal Vakhatchand, 
I. L. R., 20 Bom., 61, 69 (1894): 
see also The Shamnuggur Jute 
Factory Со. у. Ram Narain Chat- 
terjee, І. L. R., 14 Cal., 189, 199, 
200 (1886); Callianji Harjivan v. 
Narsi Tricum, supra, 713 (1894); 
Chunilal Mancharam v. Mani- 
shankar Almaran, supra. 

8 See authorities cited in Note (5), 
р. 6, and Note (1), ante. 

* Blaquiere v. Ramdhone Das, 
Bourke, 319 (1865) ; Letters Patent, 
1865, s. 19, Letters Patent, 1862, 
s, 18 (Calcutta) ; Madhub Chunder 
Poramanick v. Rajcoomar Doss, 14 
B. L. R., 76, 83 (1874); Morley’s 
Digest, xxi; Grose v. Amirtamayi 
Dasi, 4 B.L.R., О.С.Ј.,1(1869). As 
to the Letters Pateut for Madras 
and Bombay, see Note 1, ante. 

5 See the Charter of Supreme 
Court, 26th March 1774, cl. 18 [Or- 
dained that the Supreme Court bea 
Courtof Equity with full power and 
authority to administer justice as 
nearly as may be according to the 
rules and proceedings of the Court 
of Chancery]. Smoult and Ryan’s 
Rules and Orders, vol. i. In 1726 
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Injunctions and Receivers in this country being thus prac- 
tically the same as that which prevails in England re- 
sort may be had to the English Case-law bearing on these 
subjects, and as the law of the United States is in general 
accordance with and founded upon English law, the deci- 
sions of the Courts of that country may also be referred 
to and cited in aid of the interpretation of the provisions 
contained in the Indian Codes and Acts.} 

The late Supreme Court of Bengal held that Ameri- 
сап decisions “are not authorities to which we must 
yield, as to the decisions of our own superior Courts ; 
but they are in general well deserving of attention 
as able expositions of the law:’? and again, * with 
respect to the American decisions, they are not authority 
with us, though often extremely valuable as guides to the 
formation of a correct judgment." 

And more recently in England Cockburn, C. J., observ- 
ed as follows :— 

“ The case before us presents itself, therefore, so far 
as our Courts are concerned, as one of the first im- 
pression, on which we have to declare, or perhaps. I 
may say, practieally, to make, the law. I am glad to 
think that in doing so we have the advantage of the 
assistance afforded to us by the decisions of the Ameri- 
ean Courts and the opinions of American jurists, whom 
accident has caused to anticipate us on this question. 
And, although the decisions of the American Courts are 
of course not binding on us, yet the sound and enlight- 


ened views of American lawyers in the administration 
a law, except so far as 





and development of the law 





the Common and Statute law at 
that time in foree in England was 
introduced into the Indian Presi- 
dencies. See Clarke’s Rules and 
Orders, Pref. iv. Borrodaile v. 
Chainsook Buxiram, 1 Hyde, 60, 
61. 

! Malcolm v. Smith, post; Brad- 
don у. Abbott, post; Scaramanga 


v. Stamp, post. 

2 Mulcolm v. Smith, Taylor's 

Reports 233, 258 (1843), per Sir L. 

Peel, C. J. 

8 Braddon v. Abbott, id., 342, 359 
(1848), per Sir L. Peel, C. J. In this 
and the case last mentioned Ameri- 
ean decisions were cited at the 
bar. 
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altered by statutory enactment, derived from a common 
source with our own, entitle their decisions to the 


utmost respect and confidence on our part.”! 

“ The granting of injunctions is now regulated by ss. 54 
and 55 of the Specific Relief Act. But those sections have 
never been understood as introducing new principles of law 
into India, but rather as an attempt to express in general 
terms the rules acted upon by Courts of Equity in England, 
and long since introduced in this country, not because they 
were English law, but because they were in accordance 
with equity and good conscience. It is necessary, there- 
fore, to inquire on what principle the Courts have acted 
in England and in India.’ 

And though the Specific Relief Act purports to deal only 
with perpetual Injunctions, leaving temporary Injunctions 
to be regulated by the Code, yet “apart from the special 
circumstances which determine whether the Court should, 
in its discretion, grant an injunction before the hearing of 
the suit, the same general principles must equally apply to 
the granting of a temporary injunction as to a perpetual 
injunction, and these principles must, therefore, be sought 
in the Specific Relief Act itself.’ 

The Presidency High Courts possess the same powers 
with regard to the appointment of a Receiver as are 
possessed and exercised by the Courts in England under 
the Judicature Act of 1878, and the practice in respect 
of these matters should be the same.* So also the Code 
in the matter of the appointment of Receivers gi 
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But 


1 Seuramanga v. Stamp, L. R., 5 
ШИШ 295, 305 (1880). 

2 The Shamnuggur Jute Factory 
Co. v. Ram Narain Chatterjee, 
1. L. R., 11 Cal, 189, 199, 900 
(1586), per Wilson and Porter, 
JJ.; approved in Callianji Натјі- 
van у. Narsi Tricwm, I. L. R., 
18 Bom., 702, 713 (1894). 

8 Nusserwanji Merwanji Panday 
v. Gordon, I. L. R., 6 Bom., 266, 


279 (1881), per Sargent, J. 
s. 56 of the Specific Relief Act 
does not affect injunctions in re- 
straint of wrongful sale in execn- 
tion of a decree nnder s. 492 of 
the Civ. Pr. Code. Amir Duthin 
v. The Administrator-General of 
Bengal, I. L. R., 23 Cal., 351 (1895). 

4 Juikissondas | Gangadas v. 
Zenabai, І. L. R., 14 Bom., 431, 
434 (1890). 


The Sham- 
nuggur Jute 
Factory Co. 
v. Ram 
Naruin 
Chatterjee. 


Nusserwanji 
Merwanji 
Panday v. 
Gordon. 


Sidheswari 
Dabi v 
Abhoyeswari 
Dabi, 


yet the pecn- 
liar circum- 

stances of this 
country are to 
be considered. 
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wide discretion to the Court. But this power is not, 
however, greater than that exercised by the Courts in 
England ; and it must be exercised on the same principle, 
that is to say, with a sound discretion, on a view of 
the whole circumstances of the case. not merely cir- 
eumstanees which might make the appointment expedient 
for the protection of the property, but all the circum- 
stances connected with the right which is asserted and 
has to be established. In the earlier of the cases just 
cited it was said, “Тһе principles to which we refer are 
stated in Kerr on Receivers,? by Lord Cranworth in Owen 
v. Homar? and in Clayton v. The Attorney-General.’ We 
see no ground for the contention that these principles were 
not applicable in this country. They are adopted to pre- 
vent a wrong to the defendant which might equally be 
done here, if they were not followed.” ® And the Court 
added that the principles referred to have not been relaxed 
since the passing of the Judicature Act of 1873.° 

§ 3. It must not, however, be overlooked that the cir- 
eumstances of this country are, in many respects, very 
different from those of England. Not only may there be in 
India rights to be protected which are unknown to English 
law,’ but interests of which it does take cognizance may 


1 Sidheswari Dabi v. Abhoyes- 
swari Dabi, I. L. R., 15 Cal., 818, 
822, $23 (1888), per Macpherson and 
Gordon, JJ., approved in Chandi- 
dat Jha xv. Padmanand Singh 
Bahadur, XY. L. R., 22 Cal., 459, 
461, 465 (1895), per Ghose aud 
Rampini, JJ. 

апар. ә. 

2e 3 H. L. C., 997, 1032, v. post. 

4 Cooper’s cases in Chancery, 
ol. 1, p. 97. 

5 Sidheswari Dubi v. Abhoyes- 
wari Dabi, supra, $22, 823. 

6 Ib., 823. 

т Thus according to the usage of 
Gujarat an invasion of privacy 
is an infraction of а right for 





which the person injured has & 
remedy at law, and an injunction 
has been granted to restrain such 
invasion ; Menishankar Hargovan 
v. Trikam Narsi, 5 Вот. Н. C. К. 
(A. C.), 42 (1867); Kuvarji Prem- 
chand v. Dai Javer, 6 Bom. Н. C. 
R. (A. C.), 143 (1869); Aeshav Har- 
kha v. Ganpat Hirachand, 8 Вот. 
Н. С. R. (A. C.), 87 (1871); but 
such an usage was held not to have 
been proved to exist in Dharwar ; 
the Court, however, recognised 
the possibility in law of a custom 
similar to that of Gujerat cxisting 
elsewhere: Shrinivas Udpirav v. 
Reid, 9 Bom. Н. С. R. (A. C.), 
266 (1872). A right of privacy exists 


INTRODUCTORY. IL 


here require protection by Injunction, or otherwise, in sets 
of circumstances in which it is not necessary to grant 
relief in England, or the converse may be the case.! In 
the first of the cases now cited it was said :—© With regard 
to the extreme proposition on the other side it is based upon 
the construction which the learned counsel placed upon 
English decisions. But, though, of course, the principles on 
which English Courts administer the remedy by injunction 
must be taken to be those which the Legislature meant to 
affirm in the Specific Relief Act, still the circumstances of 
this country are very different from those of England ; 
and it would be a dangerous thing to assume that, because 
the Courts in England have very rarely found it necessary 
to grant an injunction as between co-sharers in order to 
prevent multiplicity of suits, or upon any other grounds, 
Courts in this country may not properly be somewhat less 
rigid in doing so."? So in the matter of rules of proce- 
dure and practice, though the utmost respect should be 


by eustom in the N.-W. P. among 
those Hindus and Mahomedans, 
who observe the custom of the 
purda, i., among all 
except those of the lowest castes 
and all Mahomedans except the 
poorest; Gokul Prasad vw. Rudho, 
I. L. R., 10 AIl, 358 (1888) ; [and 
see Lachman Prasad у. атпа 
Prasad, I. L. R., 10 All., 162 (1887)]. 
The Chief Court of the Punjab has 
acknowledged that a custom of pri- 
vacy can exist and can be enforced; 
ib., 382, and cases there cited. The 
decisions of the Calcutta Court 
are conflicting; ib., 382, and pp. 
973—978, where such decisions are 
cited and considered, and Zenode 
Coomaree Dossee у. Soucaminey 
Dossse 1, EL. R., 16 Cal., 252, 902 
(1889). See also Act V of 1882 
(Indian Easements), ss. 4, 18, ill. 
(0). Theruleof English law which 
is different (Turner у. Spooner, 
30 L. J. N. S., 801, 803) has 


Hindus- 


been followed by the Madras High 
Court; Komathi v. Gurunada Pil- 
lai, 3 Mad. H. С. R., 141 (1866). 
Sayyad | Azuf v. | Ameerubibi, 
I. L. R., 18 Mad., 163 (1891). 

! Ram Chand Dutt v. Watson d 
Co., I. L. R., 15 Cal., 214, 220 (1887); 
same case in appeal, T. L. R., 18 
Cal., 10, 22 (1890) [rights of co- 
sharers]: Venkatacharyulu v. Ran- 
gacharyulu, I. L. R., 14 Mad., 316, 
928 (1890) [Marriage]. See remarks 
as to the modification of the ordin- 
ary right of easement in a town 
like Bombay, in Pranjivandas у. 
Mayaram, 1 Bom. H. C., О. C. J., 
118, 154 (1863); Ghanasham Nilkant 
Nadkarni v. Moroba Ramchaudra 
Pai, I. L. R., 18 Bom., 474, 489 
(1891) ; and as to possession in the 
case of family dwelling houses in 
India: Anantnath Dey v. Mackin- 
{озб В.Т. R.,571, 572, 573 (1871). 

? Ham Chand Dutl v. Watson 
Co., supra, 219, 220, 


Ram Chand 
Dutt v. Wat- 
son d: Со. 
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paid to the wisdom and authority of English Courts, 
yet Courts in [ndia are by no means bound to adopt all 
such rules as the Equity Courts in England may have 
established.! Further as the mode of living in this 
country is different from that in England;? not only may 
such mode of life give rise to new rights? it may even 
in the ease of such rights as are enforceable in both 
countries present in particular cases new facts for consi- 
deration upon the question of the issue of an Injunction 
or the assessment of damages.* Thus it has been held that, 
under the circumstances of native society in this country, 
there may be such a thing as a trespass which works a 
truly irreparable injury, although it does not effect a 
lasting alteration of the subject of enjoyment and is such 
as in England might be capable of being compensated for 
in pecuniary damages.® So also in the matter of Receivers 
the Court’s decision may be affected by circumstances pecu- 
liar to this country. Thus in considering the question 
whether a power to a Receiver to raise money on the 
property itself may be necessary for its own preservation, 
regard must be had to the conditions under which estates 
are held in India. Again, English rules and decisions 
may, in particular cases, be inapplicable owing to the 
fact that the relations which existed between the Court 
of Chancery and the Courts of Common Law in England 
were very different from those between the High Courts 
and the Mofussil Courts in India, as were also the 


і The Oriental Bank Corporation 
v. Gobinlolt Seal, I. L. R., 10 Cal., 
713, 731 (1881), per Garth. C. J. 

2 The conditions of domestic 
life in the two countries have from 
remote times been essentially 
different, and, in my opinion, it is 
owing to the difference in the cou- 
ditions of domestic life alone that 
a custom which appears to me to 
be a perfectly reasonable one in 
India should be unknown in Eng- 


land," per Edge, C. J., in Gokul 
Prasad v. Radho, і. L. R., 10 AN, 
358, 385 (1895), v. ib., 358, per 
Mahmood, J. 

8 e.g., the right of privacy : see. 
note (7), p. 10, ante. 

* Anantnath Dey v. Mackintosh, 
6B. bake orl, ST 

5 [b., per Phear, J. 

6 Poreshnath Mookerjee v. Omer- 
to Nauth Mitter, I. L. R., 17 Cal, 
614, 619 (1890), per Petheram, C. J. 
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respective functions and powers of these Courts.' And 
though legislation may give to English Courts powers 
similar to those possessed by the Courts of this country, 
their discretional exercise may here be different owing to 
circumstances peculiar to the former Courts existing 
anterior to such legislation.? Lastly, where, asin certain 
instances, English law deals with rights peculiar to itself, 
their consideration is rendered here unnecessary ; where, 
on the other hand, rights which require protection are 
peculiar to this country, English rales and decisions 
will be of service, if at all, only by way of analogy ; 
while as to sueh as are common to both countries 
differences both in procedure and substantive law may 
render these rules and decisions partially or wholly 
inapplicable. 

§ 4. The issue of Injunctions, whether temporary or The issue of 
perpetual, is a form of “ specific relief.” So also is the р 
appointment of a Receiver pending a suit The Code* Pointment of 
further provides for the appointment of a Receiver of pro- forms of spe- 
perty under attachment,® and also in the case of insolvent "sgg 
debtors But it has been said that in the former case the 
appointment of a Receiver is “rather a matter of ministerial 
procedure than of specific relief ;" and in the latter case 
the Receiver is the agent of the creditors,’ and both cases 
must be distinguished from a Receiver appointed by way 
of specific relief pending a suit.’ 





1 Moran v. River Steam Naviga- 
tion Company, 14 B. L. R., 352,358, 
359 (1875), per Markby, J.: Dhuro- 
nidhur Sen v. Agra Bunk, 1. L. R., 
4 Cal. 380, 396 (1873); iu this 
country there has been no fusion 
of jurisdiction, but the Courts are, 
and have been, both Courts of law 
and of equity; see Ghanasham 
Nitkant Nadkarni v. Мотора Ran- 
chandra Pai, I. L. R., 18 Bom., 
474, 454 (1894); Begam v. Muham- 
mad Yakub, 1. L. R., 16 All., 344, 
353 (1891). 


? Dhunjibhoy Cowasji Umrigar 
v. Lisboa, I. L. R., 13 Bom., 252, 
201 (1888). 

з Aet I of 1877, s. 5. 

v S05. 


5 See Form No. 168 in the 
Fourth Schedule of the Code. 

6 Ch. XN. 

7 See Ev parte Warren. In те 


Joyce, L. R., 10 Ch. Ap., 222, In 
the matter of Badal Singh v. Birch, 
I. L. R., 15 Cal., 762, 764 (1885). 

8 Collett’s Law of Specific Re- 
lief in India (1882), p. 236, 


Meaniny of 
term ‘specific 
relief.” 
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$5. Theterm “specific relief” means more particularly 
those classes of relief which are defined by, and granted in 
civil suits under the provisions of Act I of 1877,' but the 
full significance of which is, however, only to be learnt 
from the history in England of legal actions and of the in- 
terference by Courts of Equity with the limited and imper- 
fect remedial jurisdiction of the Courts of Common Law.’ 
“The remedies for the non-pertormance of a duty enforce- 
able by law are either compensatory or specific. The 
compensatory remedy is by the award of damages? This 
remedy is often either useless or inadequate—useless where 
the person ordered to pay them is insolvent ; and inade- 
quate, when, for instance, the duty is to transfer particular 
immoveable property, or a moveable, to which special 
interest is attached. The specific remedy is enforced by 
directing the party їп default to do, or forbear, the very 
thing which he is bound to do or forbear, and in case of dis- 
obedience, by imprisonment, or attachment of his property, 
or both.* When no one is in default, it is enforced by 
making such declarations and orders as the nature of the 


case may require"? Courts of Common Law gave specific 





1 The specific reliefs given by 
this Act are enumerated in its fifth 
section. Other specitic remedics 
commonly enforced by Indian (as 
by English) Courts are—(1) taking 
an account of the property of a 
deceased person and administering 
the same; (2) taking accounts of 
a trust and administering the trust 
property ; (3) the foreclosure of 
the right to redeem, or the sale of 
mortgaged property ; (1) redemp. 
tion and reconveyance of mort- 
gaged property ; (5) dissolving a 
partnership, taking the partner- 
ship accounts, realizing the assets, 
compelling each partner to pay the 
balance due from him,and discharg- 
ing the debts of the partnership. 
(See Civil Procedure Code, s. 215, 
and Schedule VI, Nos. 105—110, 


113; Act IL o£ 1882, s. 59; Act IV 
of 1882, ss. 69, 67, 85—95 ; Whitley 
Stokes, op. cit., 928, 929.) 

2 See Nelson's Commentaries on 
the Specific Relief Act (1594); In- 
troduction, pp.1—70; where a short 
historical account is given. See 
further Spence’s Zquitabte Juris- 
diction of the Court of Chancery ; 
Snol's Principles of Equity: 
Story’s Equity Jurisprudence, 2nd 
English Ed., 1892. 

3 The compensatory remedy in 
matters of contract has been to 
sonie extent dealt with by s. 73, 
Act IX of 1872. The Specific Relief 
Act deals with it only so far as 
it is either supplementary or alter- 
native to specific relief. 

* Civil Procedure Code, s. 260. 

5 Whitley Stokes, op. cit., 923. 
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relief, in the ease of immoveable property, in the action 
of ejectment,! and in the actions of detinue? and replevin 
for the recovery of the specifie possession of personal chat- 
tels, in neither of which latter aetions, however, was there 
any certainty of recovering aught but dumages. With 
these and some other exceptions the redress given by the 
latter Courts in all aetions, whether founded on contract 
or tort, sounded in damages only. Equity therefore, 
where necessary, supplemented the deficiencies of this 
remedial jurisdiction, by decreeing the restitution in specie 
of specific moveable property, by compelling the perform- 
ance of contracts and by the administration of both a 
protective and preventive justice in respect of property, 
the subject of litigation. Thus, for instance, while in 
effect the common law allowed parties to a contract the 
election, either to perform or to pay damages for non- 
performance; equity in cases where there was either no 
remedy at common law or the remedy was inadequate 
deprived the defaulting party of such election.* 
equity devised the remedy by Injunction in some respects 
analogous to the equitable remedy of specific performance. 
For while a decree of specific performance as its name 
-implies enforces the performance of some specific act, an 
Injunction which is the very converse, judicially forbids 
the performance of some specific act or series of acts. 

§ 6. When specific relief is granted by preventing a 
party from doing that, which he is under an obligation? 


So also 


2? See Act I of 1877, s. 8; the 
possessory remedy given by s. 9 is 


common law or prerogative writ 
of mandamus) which form the 


taken from s. 15, Act XV of 1859, 
and resembles the old English 
assize of ‘‘ Novel Disseisin.” 

2 See Act I of 1877, s. 10, which 
embodies, with some change, the 
common law doctrine of detinue. 

З [tis these and other forms of 
redress, in the main equitable 
(ss. 8, 9, IO are common law reme- 
dies, and ss. 45—51 deal with mat- 
ters which were the snbject of the 


material of Act I of 1877. 

* Story’s Eq. Jur., § 714: v. ib., 
note (a) to 13th Amer. ed., p. 178, 
and post. 

5 Smith's Principles of Equity 
(1888), p. 688 ; as to the form, how- 
ever, of mandatory injunctions in 
India, see post. 

e This term includes every duty 
enforceable by law. Act 1 of 1877, 


s 


Preventive 
relief. 


Relief by 
Specific Per- 
formance, 
Injunction, 
and Receiver 
belong to the 
same branch 
of the law: 


but there is 

a distinction 
between the 
remedies. 
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not to do, it is called “preventive relief,”! and preventive 
relief is granted at the diseretion of the Court by Injunc- 
tion, temporary or perpetual.? 

§ 7. Relef by specifie performance, Injunetion and 
Receiver belong to the same braneh of the law. Moreover 
the appointment of a Receiver operates as an Injunetion 
against the parties, their agents and persons claiming 
under them. restraining them from interfering with 
the possession of the Receiver except by permission of 
the Court ;5 and “an order for an. Injunction is always 
more or less included in an order for a Receiver. It is 
not necessary, if a Receiver be appointed, to go on and 
grant an Injunction in terms.”* All three forms of 
relief are dealt with by the Specific Relief Act. The 
issue of temporary Injunctions and the appointment of 
Receivers are, together with the snbjects of arrest and 
attachment before judgment and interlocutory orders, 
dealt with by the Code under the single heading of 
* Provisional Remedies.” Relief granted by appoint- 
ment of a Receiver pendente lite bears in many respects 
a close analogy to that by temporary Injunction. Both 
are extraordinary equitable remedies as distinguished from 
the ordinary modes of administering relief. Both are 
essentially preventive in their nature being properly 
used only for the prevention of future injury, rather 
than for the redress of past grievanees. Both have one 
common object in so far as they seek to preserve the 
res or subject-matter of the litigation unimpaired, to be 
disposed of in accordance with the future decree or order 
of the Court.® 

§ 8. There is, however, a distinetion between the re- 
medies in that “specific performance is directed to eom- 
pelling performance of an active duty, while Injunction 








1 Act I of 1877, s. б. а Kerr on Receivers, 3rd ed. 

2 Act I of 1577, s. 52. (1891), p. 9. 

з Mahomed Zohuruddeen v~. 5 Civ. Pr. Code, Part ТУ. 
Mahomed Noorooddeen, 1. L. К., 6 High on Receivers, 16, 17. 


2] Cal., 85, 91 (1893). 
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(though sometimes in a subsidiary way requiring ап act to 
be done) is generally directed to preventing the violation . 
of anegative one. This difference, however, is very great. 
The remedy of specific performance, relating as it does 
to active duties, deals in the main only with contracts ;' 
while the remedy of Injunction, having to do with 
negative duties, deals not only with contracts, but also 
with torts, and with many other subjects, among them 
subjects of a purely equitable nature."? Whether, however, 
the negative duty, or duty to abstain, be contraetual or 
general, the Injunction which enforces it is the same in 
nature and form. The general grounds of similarity 
between relief by Receiver and by Injunction have been 
adverted to. Perhaps the principal element of difference 
between these two important remedies lies in this : that 
an Injunction is strictly a conservative remedy, merely 
restraining action and preserving matters zn statu quo, 
without affecting the possession of the property or fund in 
controversy ; while the appointment of a Receiver is 
usually a more active remedy, since it changes the 
possession as well as the subsequent control and manage- 
ment of the property. The Court by an Injunction ties 
up the hands of the defendants, and preserves unchanged, 
not only the property itself, but the relations of all 
parties thereto. But in appointing a Receiver the Court 
goes still farther, since it wrests the possession from 
the defendant and assumes and maintains the entire 


1 “From the nature of the 
case the remedy of specific per- 
formance only applies to cases 
arising out of contract; since it 
rarely happens apart from con- 
tract that one person has a right 
to the performance of a particular 
act on the part of another. On 
the contrary, the cases for which 
injunction is a proper remedy 
have usually no connection with 
contract. There are, indeed, cases 


W, IR 


in which one person contracts 
with another not to do a certain 
act; and such negative contracts 
may, as we have seen (p. 656, 
Lumley v. Wagner, 1 DeG. M. & 
G., 615), be specifically enforced 
by means of injunction." Smith's 
Principles of Equity, supra, 653. 

? Story, Eq. Jur., 13th Amer. 
Ed. (1556), p. 179. Note by M. M. 
Bigelow. Smith's Principles of 
Equity, 685. 
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management of the property or fund, frequently changing 
its form, and retaining possession through its officer, the 
Tteceiver, until the rights of all parties in interest are 
satisfactorily determined. From the points of resemblance 
already indicated it is not to be inferred that the appoint- 
ment of a Receiver necessarily follows from the granting 
of an Injunction or that the two remedies are necessarily 
inseparable. And while it frequently happens that the 
Courts are called upon to administer both species of 
relief in the same action, and at one and the same time, 
yet it by no means follows that because an Injunction is 
granted a Receiver must be appointed and the two are 
to be treated as distinct and independent matters. The 
Court therefore may refuse a Receiver, although the 
case presented is a fitting one for an Injunction, and 
although an Injunction has already been granted. A 
distinction exists between the case in which an Injunction 
and that in which a Receiver will be issued or appointed 
respectively. ‘*That distinction seems to be that, while 
in either case it must be shown that the property should 
be preserved from waste or alienation ; in the former case, 
it would be sufficient, if it be shown that the plaintiff in 
the suit has a fair question to raise as to the existence of 
the right alleged ; while in the latter case, 2 good prima 
facie title has to be made out"? 

§ 9. Relief whether it be given by the issue of an 
Injunction or the appointment of a Receiver is granted 
generally upon the principle quia timet ; that is, the Court 
assists the party who seeks its aid, because he fears (quia 
timet! some future probable injury to his rights or interests, 
and not because an injury has already occurred, which 








2 High, on Receivers, 17, 18, ап cumstances.” 


see Най v. Hall, 3 Mac. G., S5, 
where it was said by the Lord 
Chancellor that *'the rights to 
those different remedies are еѕѕсп- 
tially distinct and depend upon 
totally different grounds and cir- 


? Chandidat Jha v. Padmanand 
Singh Bahadur, I. L. R., 22 Cal., 
459, 465 (1595), per Ghose and 
Rampini, JJ., referring to Kerr 
on Receivers, pp. 3, 4 Kerr on 
Injunctions, pp. 10, 11. 
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requires any compensation or other relief. So the remedy 
by temporary injunction being preventive in its nature, it 
is not necessary that a wrong should have been actually 
committed before the Court will interfere, since if this 
were required it would in most cases defeat the very pur- 
pose for which the relief is sought by allowing the 
commission of the act which the complainant seeks to 
restrain. Апа satisfactory proof that the defendants 
threaten the commission of a wrong (which is within their 
power) is sufficient ground to justify the relief These and 
other similar precautionary reliefs were formerly granted 
by Courts of Equity on Bills Quia Timet, to support which 
it must have been shown, firstly, that there was a title in 
possession or expectancy in the plaintiff, and secondly, 
that there was danger to the property. These bills 
would now take the form of an action in the nature of a 
ВШ Quia Timet and would be brought, in England, 
in the Chancery Division, and in India,* in any Court 
of jurisdiction competent to grant the relief prayed. 
“The remedy of (final) injunction, like that of specific 
performance, proceeds upon the theory that there are 
duties the performance of which, as they stand, ought to 
be insisted upon,—duties in regard to which an election, 
as an equivalent, to violate the same upon the terms of 
making compensation cannot be permitted ; not indeed 
that all the duties the violation of which may be enjoined, 
may be enjoined without regard to the question whether 
damages for a violation could be accurately computed, but 
that there are duties of a peremptory nature within the 
operation of the remedy of injunction as well as within 
that of specific performance. These duties may here, as 


1 Story’s Eq. Jur., $ 826. High 8 Satoor v. Satoor, 2 Mad. Н. C. 
on Injunctions, 17—23. R., 5, 10 (1861). 

2 Story Eq. Jur., $$ 825—851. 4 v. ib., 10, whereit was pointed 
Relief given by way of cancellation ont that the plaint was really in 
of instruments (Act I of 1577, ss. the nature of a Dill Quia Timet, 
39—41) is also given upon the prin- but that it did not disclose апу of 
ciple guia timet. Story's Eq. Jur., the grounds necessary to support 
$ 694. such a bill. 
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well as in the law of specifie performance, be termed 
primary, since they are not substitutional.” ! 

$ 10. The manner in which the above-mentioned aid is 
given by Courts of Equity is, of course, dependent on 
circumstances. They interfere sometimes by the mere 
issuing of an Injunction or other remedial process? But 
that portion of equitable jurisdiction which consists in the 
administration of a protective or preventive justice is not 
limited to this. The Courts interfere also by orders to 
pay funds into Court,’ by directions to give security, by 
orders for the detention and preservation of property, by 
other like orders and direetions,* and by the appointment 
of a Receiver to receive rents or other income,® thus 
adapting their relief to the precise nature of the parti- 
cular case and the remedial justice required by it ; the 
object being in all eases to preserve property to its appro- 
priate uses and ends.$ 


Protective 
reliof. 


The grantof} $ 11. The exercise of the jurisdiction to grant relief by 
STATES Y the appointment of a Receiver,’ or the issue of an Injunc- 
Ep iu tion,® is not a matter ex dbeito justitie, but one which is 
tionary, purely within the discretion of the Court. The latter is 


not bound to grant such relief merely because it is 
lawful to do so. But the diseretion of the Court is not 
arbitrary, but sound and reasonable, guided by judicial 
principles and capable of correction by a Court of Appeal. 


! Storys Eq. Jur., 13th Amer. 
ed. (1886), pp. 178, 179. Note by 
M. M. Bigelow. 

2 y, supra. 

8 See Satoor v. Satoor, 2 Mad. H. 
C. R., 8, 11 (1564) [“ the protection 
of property which is the snbjeet 
of litigation by requiring it to be 
brought into Court is an import- 
ant part of its (the Court’s) juris- 
diction.” } 

а The Courts in India practical- 
ly possess all these powers of pro- 


tective and preventive relief. See 
the interloentory orders in the 
Civ. Pr. Code, ss. 198—502. Of 


these, ss. 498—500, 502, were first 


inserted in the Code of 1877. Sec- 
tion 501 corresponds with s. 91 of 
the Old Code, Act VIII of 1859. 
Seetions 498—500 are taken from 
Order 32, Rules 2—4 of the English 
Judicature Act, and s. 502 from 
s. 244 of the New York Code. 

$ Civ. Pr. Code, ss. 508—505 ; 
Act I of 1877, s. 44. 

6 Story's Eq. Jur ,§ 826; Smith's 
Principles of Equity, 732. 

5 Act I of 1877, s. 44. 

"ET к Oe. 

9 Jb., s. 22 (diseretion to decrce 
specifie performance; Sce Storys Eq. 
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All questions of discretion are usually questions of degree.! 
Where there is a discretion exerciseable the Court is bound 
to look at all the circumstances of the case.? The juris- 
diction of the Court to interfere being equitable is 
governed upon equitable principles. And therefore the 
Court will, amongst other things, look to the conduct of the 
person, who makes the application’ Where an appeal 
attacks the exercise of discretion, before the Appellate 
Courts will interfere on this ground in favour of the appel- 
lant, the latter must satisfy such Court that the discretion 
has been improperly exercised.* 

The occasions and principles upon whieh these disere- 
tionary powers will be exercised by Courts in British 
India form the subject-matter of this branch of the law 
and of the following chapters. 





Jur., $ 742) ; the same rule holds 
good for injunctions in the case of 
obligations arising from contract ; 
ib., s. 54: Callian Harjijivan v. 
Narsi Tricum, I. L. R., 18 Bom., 
- 714 (1894), and the principle is of 
general application in other cases. 
For “ Discretion, when applied to 
a Court of law, means discretion 
guided by law. It must be gov- 
erned by rule and not by humour. 
It must not be arbitrary, vague, 
and fanciful, but legal and regu- 
lar." Per Lord Mansfieldin Wilke's 





case, 4 Burr., 2539, citedin Harbuns 
Sahai v. Bhairo Pershad Singh, I.L. 
R., 5 Cal., 259, 265 (1879) ; Seealso 
remarks in Queen-Empress v. Cha- 
gan Dayaram, І. L. R., 14. Bom., 
331, 314, 352 (1890), per Jardine, J. 

! Ghanasham Nilkant Nadkarni 
v. Moroba Ramchandra Pai, Y. L, 
R., 18 Bom. (1894) at p. 493. 

2 Ib., at p. 484. 

8 Act I of 1277, s. 56 (j); Kerr on 
Inj., 15: Kerr on Receivers, 7. 

^ Shadi v. Anup Singh, Y. L. R., 
12 All., 438 (1889). 
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Maine Moilar v. Islam Amanath. 
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§ 12. When Specific Relief is given by preventing a Meaning of 
party from doing that which he is under an obligation not junction.” 
to do it is called preventive relief which is granted by 

means ofan Injunetion.! An Injunction was, under the old 

English procedure, a writ issuing by order and under seal 

of the Court of Chancery and was, with certain excep- 

tions, until the Judicature Act of 1873, a remedy peculiar 

to that Court? A writ of Injunction? may be described to 

be a judicial process whereby a party was required to do 

a particular thing, or to refrain from doing a particular 

thing, according to the exigency of the writ. The process, 
however, was rather preventive than restorative, though it 

was by no means confined to the former object. Under the 

present English procedure no writ of Injunction 15 to issue: 

An Injunction is in England,* as in India,? by judgment 

or order, and such judgment or order has the effect 

which a writ of Injunction in Chancery previously had. 

$ 13. Duration, as well as the positive or negative Forms of In- 
character of their commands, determine the several forms junction : 
of Injunction which may be either non-mandatory or 
mandatory, temporary or perpetual. 

In the first place in respect of duration, Injunctions are; у Tempor- 
either temporary (or, as they are sometimes called, in- ary. 
terlocutory) or perpetual. The former are such as are 
to continue, until a specified time named in the order 


Smith’s 
265, 266. 
367—337. 
4 Ord. L., г. 11: for some forms 
in use in the matter of injunctions 
and restraining orders, See Daniell’s 


1 Act I of 1877, s. 5. 

2 Kerr on Injunctions, 3rd ed., 
1888, pp. 9, 1; Smith’s Chancery 
Practice, i, 819 (1862); Joyce on 
Injunctions (1872), p. i. By the 
Judicature Act all the jurisdic- 


Chancery Practice, ii, 
Eden on Irjunctions, 


tion of the Court of Chancery 
was transferred to the High Court 
of Jnstice, and à somewhat larger 
jurisdiction to grant injunctions 
was given to the latter by s. 25 (8) 
than that possessed by the former 
Court: Kerr, 1. 

3 As to the form of a Writ 
of lujunction in Chancery, See 


Chancery Forms, 4th ed. (1885), 692 
—069S. Civ. Pr. Code, Sched. IV, 
Forms Nos. 166, 167. 

5 Civil Procedure Code, ss. 192, 
493,496; Act of 1877, s. 53. The 
former deals with the granting of 
injunctions by order, the latter, 
with the granting of injunctions 
by decree at the hearing. 
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or until the further order of the Court.! They may be 
granted at any period of a suit and are regulated by the 
Code of Civil Procedure. The Court may in the ease 
of an Injunction under s. 493 of the Code grant it upon 
such terms as to the duration of the Injunction as it 
thinks fit^ The temporary Injunction is merely pro- 
visional in its nature and does not conclude a right ; its 
effect and object is merely to preserve the property in 
dispute ¿n statu quo, until the hearing or further order, or 
to prevent future injury, leaving matters as far as possible 
n statu quo, until the suit in all its bearings сап be heard 
and determined. The sole object of an interlocutory 
Injunction is to preserve the subject in controversy in its 
then condition, and without determining any questions 
of right, merely to prevent the further perpetration of 
wrong, or the doing of any act whereby the right in 
controversy may be materially injured or endangered. 
Only such restraint will therefore be interposed as may 
suffice to stop the mischief complained of and preserve 
matters zn statu quo. In granting such Injunctions the 
Courts in no manner anticipate the ultimate determina- 
tion of the questions of right involved. They merely 
recognise that a sufficient ease has been made out іо war- 
rant the preservation of the property or rights in issue 
in statu quo, until а hearing upon the merits, without 
expressing and indeed without having the means of form- 
ing a final opinion as to such rights. The Court upon an 
application for a temporary Injunction will deal with the 
application upon the evidence before it and will confine 
itself strictly to the object sought and as far as possible 
abstain from prejudging the question in the cause.® 





2 Act I of 1877, s. 53. ^ Blakemore у. Glamorganshire, 
2 Civ. Pr. Code, s. 493. elc., 1 Myl. & K., 154, per Lord 
г Kerr on Injunctions, 9-10. Brougham. High Inj., 5-6. 
High Inj., 5-6. Shepherd v. The 5 High Inj., 6; Gopeenath Moo- 
Trustees of the Port of Bombay, Кетјве v. Kally Dass Mullick, I. L. 
I. L. R., 1 Bom., 132, 145 (18760), R., 10 Cal, 225, 231 (1883); Kerr, 
per Green, J. Inj., 24; Chandidat Jha v. Pad- 
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In order to sustain an Injunction for the protection of 
property pendente lite it is not necessary to decide in favour 
of the plaintiff upon the merits, nor is it necessary that 
he should present such a case as will certainly entitle him 
to a decree upon the final hearing, since he may be entitled 
to a temporary Injunction, although his right to the relief 
prayed may ultimately fail! Nor is the decision of the 
Court in granting or refusing a preliminary Injunction 
conclusive upon either the Court or parties on the subse- 
quent disposition of the cause by final decree? 

The Court will not, however, upon an application for 
such an Injunction shut its eyes to the question of the 
probability of the plaintiff ultimately establishing his 
demand and will, before it disturbs a defendant in the 
exercise of a legal right, consider the probability of the 
plaintiff maintaining his right against the defendant.’ 

The orders pronounced by English Courts upon applica- 
tions for temporary Injunctions have varied at different 
times. Under the former practice, as well as under the 
Civil Procedure Code,* the form usually adopted was and 
is *until the hearing of the cause or until further order." 
Under the present English procedure it is “ until judgment 
in this action or until further order," in order to show 
that the Injunction is not to extend beyond it, unless then 
continued.? For an Injunction, which has been granted 
upon an interlocutory application, is superseded by the 
judgment in the action. If it is intended that it should 
remain in force, it must be expressly continued.? 

A temporary Injunction may further come to an end 
before decree, where an application for its discharge has 
been made and granted under s. 496 of the Code. 


manand Singh Bahadur, I. L. R., 
22 Cal., 459, 466 (1895). 

1 Great Western Railway Co. v. 
Birmingham Ry. Co., 2 Ph., 597. 

2 High Inj., 6, citing Andrae v. 
Redfield, 12 Blatch., 407. (Amer.) 

3 Clayton у. Attorney-General, 


1 Coopt. Cottenham, 97; and see 
Attorney-Generat v. Mayor, 5 
DeG. M. & G., 52. 

4 Civ. Pr. Code, Sched. IV, 
No. 166; Act I of 1877, s. 53. 

6 1 Set., 173; Kerr, 629, 630. 

6 Kerr, 637. 
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If a suit is deereed, an Injunction granted by the decree 
will of course subsist pending an appeal against that deeree. 
But, if a suit is dismissed, an interlocutory Injunction pre- 
viously granted comes to an end.! The suit ceases to be a 
pending suit, and the Court which dismissed it ceases to have 
jurisdiction either to continue and maintain the Injunction 
so previously granted, or to issue a fresh Injunction in re- 
spect of the matter in suit. If it is desired to obtain a 
temporary Injunetion pending the hearing of an appeal, 
an application for that purpose should be made to the 
Appellate Court.* 

A temporary Injunction may be granted, if in 
any suit it is proved by affidavit or otherwise (a) 
that any property in dispute in a suit is in danger 
of being wasted, damaged or alienated by any party 
to the suit, or wrongfully sold in execution of a 
decree, or (b) that the defendant threatens, or is about to 
remove or dispose of his property with intent to defraud 
his creditors. In such cases the Court may by order grant 
a temporary Injunction to restrain such act, or give 
such other order for the purpose of staying and prevent- 
ing the wasting, damaging, alienation, sale, removal or 
disposition of the property as the Court thinks fit, or 
refuse such Injunction or other order.* 

Further, in any suit for restraining the defendant 
from committing a breach of contract or other injury, 
whether compensation be claimed in the suit or not, 
the plaintiff may, at any time after the commencement 





Pilam Mal, Y. L. К., 10 AIL, 506, 
512 (1885). 
з Shaikh Moheeno:ldeen v. Shaikh 


1 Kalyanbhai Dipchand у. Chan- 
ashum Lal Jadunathji, I. L. R., 
5 Bom., 29, 31 (1880) and cases 


cited in next note. 

2 Yamin-ud-Dowlah у. Ahmed 
Ali Khin, T. L. R., 21 Cal, 5061 
(1594); Shaikh Moheeooddeen v. 
Sheikh Ahmed Hossein, 14 W. R., 
384 (1870) ; Gossain Money Puree v. 
Gour Pershad Singh, l1. L. R., 11 
Cal., 146 (1884) ; cf. Ram Chand v. 


Ahmed Hossein, supra, 385; Gossain 
Money Puree v. Сонг Pershad 
Singh, supra at p. 149; Kirpa 
Dayal v. Rani Kishori, V. L. R., 10 
All., 80 (1887); Aanuhi Гат v. 
Biddya Ram, I. L. R., 1 AIL, 519, 
501, note (1578). 
4 Civ. Pr. Code, s. 492. 
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of the suit, and either before or after judgment, apply to 
the Court for a temporary Injunction to restrain the do- 
fendant from committing the breach of contract or injury 
complained of, or any breach of contract or injury of a like 
kind arising out of the same contract or relating to the 
same property orright. The Coutt may by order grant 
such Injunction on such terms as to the duration of the 
Injunction, keeping an account, giving security, or other- 
wise, as the Court thinks fit or refuse the same.! 

А perpetual Injunction can only be granted by the 
decree made at the hearing and upon the merits of the 
suit. It is in effect a decree of the Court. The defendant 
is thereby perpetually enjoined from the assertion of 
a right or from the commission of an act which would 
be contrary to the rights of the plaintiff? As is indica- 
ted by its name a perpetual Injunction is unlimited in 
duration. It is in effect a decree and concludes a right 
and in the matter of procedure is regulated by the law 
relating to decrees, and in the matter of its grant by 
the provisions of the Specific Relief Act. 

Subject to the other provisions contained in, or referred 
to by Chapter X of the Specific Relief Act, a perpetual 
Injunction may be granted to prevent the breach of an 
obligation existing in favour of the applicant, whether 
expressly or by implication. When such obligation arises 
from contract, the Court will be guided by the rules and 
provisions contained in Chapter П of that Act relating 
to specific performance. When the defendant invades or 
threatens to invade the plaintiffs right to, or enjoyment 
of, property,? the Court may grant a perpetual Injanetion 
in the following cases (namely) :—(a) where the de- 
fendant is trustee of the property for the plaintiff ; (b) 
where there exists no standard for ascertaining the actual 
damage caused, or likely to be caused, by the invasion ; 


1 Civ. Pr. Code, s. 493. a trade-mark is property. Act I 
2 Act I of 1877, s. 53. of 1877, s. 54. 
? For the purpose of this section 


(11) Perpetual. 


(iii) Manda- 
tory. 
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(c) where the invasion is such that pecuniary compensa- 
tion would not afford adequate relief ; (d) whereit is prob- 
able that pecuniary compensation cannot be got for the 
invasion ; (е) where the Injunction is necessary to pre- 
vent a multiplicity of judicial proceedings.! 

Thus (a) А lets certain land to B, and В contracts not to 
dig sand or gravel thereout. A may sue for an Injunction 
to restrain D from digging in violation of his contract. (s) А 
rings bells or makes some other unnecessary noise so near 
a house as to interfere materially and unreasonably with the 
physical comfort of the occupier B. The latter may sue 
for an Injunction restraining A from making the noise.? 

Injunctions are further distinguishable according as 
they are framed to prevent or to compel the perfor- 
mance of an act. When an order is framed to compel 
the performance of a positive act, it is called a mandatory 
Injunction.’ By the Specific Relief Act the Courts are 
expressly given power to grant Injunctions to do substan- 
tive acts, when such Injunctions are necessary to prevent 
the breach of an obligation. That Act provides that when 
to prevent the breach of an obligation it is necessary to 
compel the performance of certain aets which the Court is 
capable of enforcing, the Court may in its discretion 
grant an Injunction to prevent the breach complained of, 
and also to compel performance of the requisite acts. 
In England the same thing is partially effected by the 
indirect method of making orders, called mandatory In- 
junctions, to refrain from leaving a thing undone.* 

Thus (a) A, by new buildings, obstructs light to access 
and use of which B has acquired a right under the Indian 
Limitation Act, Part IV. В may obtain an Injunction, not 
only to restrain A from going on with the buildings, but 








1 Act I of 1877, s. 51. 8 See Kerr, 158—951. High Inj., 3. 
2 Ib., ills. (a) and (s). See also 4 Act I of 1877, s. 55: State. 
the numerous other illustrations ments of Objects and Reasons, 
appended to s. 54 of the Specific supra. See Lane v. Newdigate, 10 


Relief Act. Ves., 192. 
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also to pull down so much of them as obstrucis B’s light. 
(>) A builds a house with eaves projecting over B's land. 
D may sue for an Injunction to pull down so much of the 
eaves as so project. (e) In the case put as Illustration (7) 
to section 54 of the Specific Relief Асі the Court may 
also order all written communications made Бу 2D, a 
patient, to Aas medical adviser, to be destroyed. (d) In 
the case put as illustration (y) to section 54 of the Speci- 
fic Relief Act,* the Court may also order A's letters to be 
destroyed. (е) A threatens to publish statements concern- 
ing B which would be punishable under Chapter XXI of the 
Indian Penal Code. The Court may grant an Injunction 
{о restrain the publication, even though it may be shown 
not to be injurious to B's property. (f) A being B's 
medical adviser, threatens to publish B's written commu- 
nications with him, showing that B has led an immoral 
life. В may obtain an Injunction to restrain the publi- 
cation. (g) In the cases put as illustrations (v) and (1) 
to section 54 of the Specific Relief Act? and as illustrations 
(е) and (7), ante, the Court may also order the copies pro- 
duced by piracy, and the trade-marks, statements and 
communications, therein respectively mentioned, to be 
given up or destroyed.* 

A mandatory Injunction may be either temporary or 


perpetual. A mandatory Injunction is, however, seldom 





1 Ais B's medical adviser. He ехеспіог, has a property in the 


demands money of B which В de- 
clines to pay. A then threatens 
to make known the effect of B's 
communications to him as а pa- 
tient. This iscontrary to A’s duty, 
and P may sue for an injunction 
to restrdin him from so doing; 
Act I of 1877, s. 51, ill. (i). 

? 1, а very eminent тап, 
writes letters on family topics to 
B. After the death of A and B, 
C, who is В’ residuary legatee, 
proposes to make money by pub- 
lishing A's letters. D, who is A’s 


letters and may sue for an injuuc- 
tion to restrain C from publishing 
them. Act lof 1877, s. 54, ill. (y). 
8 4 pirates Z's copyright. В 
may obtain an injunction to re- 
strain the piracy, unless the work, 
of which copyright is claimed, is 
libellous or obscene. Act I of 
1877, s. 51, ill. (v). A improperly 
uses the trade-mark of В. В may 
obtain an injunction to restrain the 
user, provided that B’s use of the 
trade-mark is honest. Jb., ill. (10). 
* Act I of 1377, s. 55. 


Origin of the 
equitable 
relief by 
Injunction. 


Subject- 
matter of 
Injunctions. 
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granted before the hearing! though when the case is clear 
and free from doubt it may be had upon interlocutory 
applieation.^ When a mandatory Injunction is asked for, 
the plaintiff need not apply for an interlocutory Injunction 
before the hearing.* 

$ 14. The jurisdiction of equity to decree Injunctions, 
as well as specific performance, arose, owing to the fact 
that the Courts of Common Law could afford no remedy at 
all or such remedy as they could afford was imperfeet or 
inadequate. The common law Courts had, indeed, in 
certain cases, the power of prohibiting the committal of 
wrongs ; so waste could be restrained by the writ of 
prohibition and estrepment of waste. But the cases in 
which that law supplied remedies of this nature were 
very few, and the procedure by which they were applied 
was cumbrous and inconvenient, so that the assistance of 
equity was at an early period found necessary for the proper 
administration of justice ; and when this jurisdiction was 
established, the superiority of its process gradually caused 
the inferior remedies of law to fall into desuetude.* 

§ 15. An Injunction is a form of relief granted in a 
pending suit in respect of the actual or threatened infringe- 
ment or invasion of some legal vight, that 1з, some right 
recognised by and capable of being enforced at law, where 
under the circumstances of the case and upon the principles 
which govern the issue of Injunctions, this form of relief is 


2 Kerr, 51; High on Injunc- 
tions, 3, Eden Injunctions, 330, 
331; Gale v. Abbott, 8 Jur. N. S., 
987; Johnston v. Courts of Justice 
Chambers, W. N. (1883), 5. 

2 [b., Robinson v. Byron, 1 Bro. 
C. C., 588; Hervey v. Smith, 1 K. & 
J., 392: Attorney-General v. Metro- 
potitan Board of Works, 1 Н. & 
M., 312; Bonner v. Great Western 
Raitway Co., 24 Ch. D., 10. The 
Court will moreover never flinch 
from ordering work to be undone, 


if it has been forced on pending 
an appeal or pending а motion 
for an Injunction, Wimbledon 
Local Board v. Croydon Rural 
Sanitary Authority, 32 Ch. D., 
428, 429, 

8 Gale v. 
097; 

^ Storys Eq. Jur., 55 711, 861; 
Smith's Principles of Equity, 
690. Spence's Equitable Jurisdic- 
tion, i, 668. Eden's Injunctions, 
159, 


Abbott, 8 Jur. N. S., 
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the appropriate remedy for such invasion or infringement. 
An Injunction will not be granted to parties, who have no 
legal right whatever. For it is in its nature a just and 
convenient remedy granted for the purpose of protecting 
or asserting the legal rights of the parties, that is, 
for the defence or enforcements of rights which are 
capable of being enforced at law or in equity. The 
granting of Injunctions is not limited to cases in which 
there is actual or prospective injury to property. Thus 
the publication of a libel? the making of slanderous 
statements? and injury to personal status may be restrain- 
ed. But where the subject-matter of an Injunction is pro- 
perty, the latter should, when granted, be strictly confined 
to the property in suit ;? as of course in other cases to the 
restraint of the particular act or acts complained of. 
Though when a plaintiff alleges and proves a. peculiar and 
specific injury, the order which he obtains gives him an 
extended right in general terms to restrain any injury of 
the same kind. Equity will not interfere for purposes 
of punishment only nor will it lend its aid by Injunc- 
tion for the enforcement of right or the prevention of 
wrong in the abstract, and unconnected with any injury 
or damage to the person seeking the relief :? nor will the 
Court interfere by Injunction in matters merely criminal 
or immoral, which do not affect any right to property ;? 
nor will the Court interfere in political matters or with 


Port of Bombay, I. L. R., 1 
Bom., 132 (1876). See Kerr, Inj., 


1 North London Railway Co. v. 
Great Northern Railway Co., 11 


Q. B. D., 38, 39; Kerr, Inj., 2—4; 
and See Snell, Eq., 578. 

2 Act I of 1877, s. 55, ill (е); 
Quartz Hill, ete., Mining Co. v. 
Ball, 20 Cb. D., 501: Thomas v. 
Williams, 14 Ch. D., 864; this was 
not so either in England prior to 
the Judicature Act, 1873 (Pruden- 
tial Assurance Co. v. Knott, 10 Ch., 
142), or in Iudia prior to the pass- 
ing of the Specific Relief Act, 
Shepherd у. The Trustees of the 


LAS ORG 

8 Loog v. Bean, 26 Ch. D., 306; 
Hoyward у. Hayward, 31 Ch. D., 
204. 

4 ÁAslam v. Mayor, ete., of South- 
hampton, 16 Ch. D., 148 ; but See 
also Millican v. Sullivan, 4 Times 
R., 204. 

5 See post. 

6 Joyce's Doctrines, 58. 

1 High Inj., 3. 

з у, post, 
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the publie duties of departments of government or the 
sovereign acts of foreign governments.! 

The subject-matter of Injunctions is generally set forth 
in the Code and Specific Relief Act. The eases in which 
temporary Injunetions may be granted under the Code are 
those in which there 1s danger of waste, damage, alienation 
or wrongful sale in execution of a decree of property in suit 
to whieh the plaintiff has a primá facie legal claim, a 
threatened removal or disposition by a defendant of Ins 
own property with intent to defraud and to defeat the 
rights of his creditors, and a threatened breach of con- 
tract or a threatened committal of some other injury by 
the defendant to the legal right of the plaintiff. And a 
perpetual injunction may be granted, subject to the other 
provisions contained in, or referred to by, Chapter X of 
the Specific Relief Act, to prevent the breach of an obli- 
gation existing in favour of the applicant, whether ex- 
pressly or by implication. The term “ obligation " here 
includes all such duties, but only such as are enforceable 
by law. It must therefore be shown, in the first place, 
that there is a legal right, and that there is an injury 
either actual or prospective to that right. The subject- 
matter of the suit must not be illegal. So where more 
than twenty artizans signed an agreement whereby they 
constituted themselves an association for a particular 
purpose, but which association was not registered, it was 
held that the Court eould not grant an Injunetion to 
restrain the breach of such agreement? 

S 16. The occasions upon which the assistance of the 
Courts by way of Injunction may be invoked in aid of legal 
rights may be more particularly classified as follows :—In- 
junctions (A) in respect of judicial proceedings, being either 
actions, or proceedings in execution of decrees made therein, 





: v. post; Joyce’s Doctrines, 4; ed States v. Prioleau, 2H. & M., 
Kerr, Inj, 5; as to political 559. 
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v. Day, 3 DeG. F.& J., 217; Umi- Т. L. Ме, 1 Gom., 550 (1577). 
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and either of which may be pending or non-pending 
at the date of application: (В) in respect of acts not 
being judicial proceedings, which second division may be 
subdivided into Injunctions in the case of obligations 
arising (i) from contract ; (ii) from trust ; (11) in tort, 
such as injuries to the person, to property or to private 
franchises in the nature of property. 

But as the abovementioned matters are those in respect 
of which an Injunction may generally be granted, so also 
in the case of each there exists certain statutory restric- 
tions withdrawing particular cases from the operation of 
this form of relief. 

An Injunction will be refused (а) on grounds which 
are based on the character and conduct of the applicunt, 
viz. if the applicant have no personal interest in the 
matter :' or his conduct or that of his agents has been 
such as to disentitle him to the assistance of the Court ;? 
or if he has acquiesced in the continuing breach complained 
of ;? (b) on grounds which are based on a consideration 
of the relief applicable, that is, when equally efficacious 
relief can certainly be obtained by any other usual mode 
of proceeding, except in case of breach of trust;* and (c) 
an Injunction will be refused in certain particular cases. 

Thus an Injunction cannot be granted in respect of 
class (A)—(1) to stay proceedings in any erzmznal matter; 
(2) to stay civil proceedings in a Court not subordinate 
to that from which the [Injunction is sought ; (3) to stay a 
civil judicial proceeding pending at the institution of the 
suit, in which the Injunction is sought, unless such restraint 
is necessary to prevent a multiplieity of proceedings. 
And an Injunction cannot be granted in respect of class 
(B), viz. (1) in contract, to prevent the breach of a contract, 
the performance of which would not be specifically en- 
forced ;$ provided that where a contract comprises an 





1 Act | of 1577, в. 50, cl. (А). 4 Ib., cl. (i). 
2 Ib., cl. (j). 6 Act I of 1877, s. 56, cl. (e) (b) (a). 
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affirmative agreement to do a certain act, coupled with 
a negative agreement, express or implied, not to do a 
certain act, the circumstance that the Court is unable to 
compel specific performance of the affirmative agreement, 
does not preclude it from granting an Injunction to per- 
form the negative agreement ; provided further that the 
applicant has not failed to perform the contract so far 
as it is binding on him :! (2) in case of tort, to prevent, 
on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance? (3) The 
Court will not interfere to restrain persons from applying 
to any legislative body,’ whether of this or of a foreign 
country. This jurisdiction has been asserted to exist 
in England, but it is difficult to conceive a case in 
which such an Injunction would be granted. (4) 
Lastly, the Courts will not by Injunction interfere with 
(2) the publie duties of any department of the Govern- 
теп of India or the Local Government, or (2) with 
the sovereign acts® of a Foreign Government." 

The limits within which a Court of equity interferes with 
the acts of public functionaries or bodies, are perfectly 
clear and unambiguous. Зо long as those function- 
aries strictly confine themselves within the exercise of 
those duties which are confided to them by the law, the 
Court will not interfere. The Court will not interfere to 
see whether any alteration or regulation, which they may 
have directed, is good or bad; but, if they are departing from 


2 Act I of 1877, s. 57. 

2 Ib., s. 56, cl. (g). 

I FUSCO TUE 
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that power which the law has vested in them—if they are 
assuming to themselves a power over property which the 
law did not give them—the Court no longer considers them 
as acting under the authority of that law, but treats them, 
whether they be a corporation or individuals, merely as 
persons dealing with property without legal authority. 
And although the Court will not interfere with any 
public duty which a publie quas: corporation aggregate 
(as for instance, the Lords of the Treasury) have to 
discharge, or with any discretion which they have to 
exercise, in their publie capacity, yet it will restrain them 
from doing a mere ministerial act—such as the payment 
of compensation-money awarded for the abolition of an 
office, with a view to secure the money for the parties who 
may be deemed to be entitled to it.” Though no Injunc- 
tion may thus issue, yet the law has provided in certain 
cases a remedy for the breach of a publie duty. The en- 
forcement of publie duties was formerly the object of the 
common law or prerogative writ of mandamus, aud though 
neither the High Court nor any Judge thereof may now 
issue such a writ? yet the Specific Relief Act gives to 
the Presideney High Courts powers similar to those 
hitherto exereisable by this writ, enabling them to require 
specifie acts to be done or forborne within the local limits 
of their ordinary original civil jurisdiction only.* 

$17. The general principles deducible from the author- 
ities as to the joinder of parties, complainant and defendant, 
in Courts of Equity apply to the case of an Injunction 
Bill, and by these principles the Court is guided in deter- 
mining whether proper parties have been brought before 
it for or against whom relief by Injunction is asked.’ 

Бу the provisions, however, of s. 31 of the Civil Proce- 
dure Code, no suit shall be defeated by reason of the 
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! Frewen v. Lewis, 4 My. & Јоусеѕ Doetrines, 299 301, 
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misjoinder of parties, and the Court may in every suit 
deal with the matter in controversy so far as regards the 
rights and interests of the parties actually before it. 
An Injunction will only be issued in favour of the 
person or persons, whose legal right has been infringed. 
An Injunction eannot be granted, if the applicant have 
no personal interest in the matter even though he may 
have been made a party to the aetion.! The jurisdietion 
will be exercised only on behalf of parties having a legal 
right, and interested in the transaction or subject-matter 
of the proceedings which it is soaght to enjoin. Nor 
will the Court interpose by Injunction for the protection 
of one who seeks relief indireetly through the equities 
of other parties on whieh they themselves do not insist.’ 
The simplest and most generally aecepted test in deter- 
mining whether a person is a proper party plaintiff 
{о ап action for an Injunetion is whether he possesses 
a legal or equitable interest in the subject-matter of 
the controversy? This legal right may be inherent either 
in some particular individual alone, or it may be common 
to an individual, along with a number of other persons, 
whose interest is identical in a juridical point of 
view ; or the aet complained of may affect the publie 
at large. In the first ease the individual whose right 
is infringed alone ean sue. Where there are several 
persons in whom the right to relief, claimed is alleged 
to exist jointly, severally, or in the alternative in 
respect of the same cause of action, they may all be 
joined as plaintiffs. Where there are numerous parties, 
that is to say, parties capable of being ascertained, 
having the same interest in one suit, one or more of such 
parties may, with the permission of the Court, sue or 
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be sued, or may defend, in such suit on behalf of all 
parties so interested.’ Section 30 of the Civil Procedure 
Code is designed to allow one or more persons to repre- 
senta class having special interests rather than to allow 
such persons to sue on behalf of the general public.? 
In England and America when the right involved is 
purely of a publie nature, and the grievance, which it is 
sought to enjoin, is one which affects the public at large, 
proceedings are usually instituted by the Attorney-Gene- 
ral on behalf of the Crown or People. This is commonly 
done in the case of publie nuisances? In this country, 
where no such, or other official with similar powers, exists, 
an action would be maintainable at the instance of those 
municipalor other bodies, which have control in respect of 
the particular subject-matter in question.* Section 539 
of the Civil Procedure Code, however, permits, in the case 
of suits relating to public charities, either the Advocate- 
General or two or more persons having an interest in the 
trust to sue to enforce the interests of the public at large in 
the subject-matter of the suit. When relief by Injunction 
is sought for the protection of the rights of churches, 
religious bodies and the like, the action is usually brought 
іп the name of the trustees.® 
The person against whom an Injunction is sought must (ii) Against 
not only bea person against whom the claim of the plaintiff Ее E 
is in faet rightly laid in respect of the act complained be granted. 
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of, but also a person within the reach of the Court or 
amenable to its jurisdiction and bearing such a character, 
as shall render him personally so amenable.! An Injune- 
tion will not in general be granted against any one who 
is not a party to the action.? The cases cited as excep- 
tions to, hardly infringe upon, this general rule. Thus the 
attornies, agents, servants and workmen of the party, 
enjoined may also be enjoined, although the plaint and 
notice of motion may only ask for an Injunetion against 
the defendant. But in such a case the acts of the agents 
and servants are, in law, the acts of the defendant himself. 
Again, the purchaser under a decree will be restrained 
from acting contrary thereto, although not a party to the 
action :* for the purchaser by his act of purchase submits 
himself to the jurisdiction of the Conrt as to all matters 
connected with that character. So also it has been held 
that a tenant holding under a Receiver will be restrained 
on motion, though not a party to the action.* Tor as the 
tenant has entered into an agreement with the Court itself 
by means of the Receiver, it is not necessary that an action 
should be filed against him. 

In so far as an Injunction is in its nature a remedy against 
an individual, it will be issued only in respect of acts done 
by him against whom it is sought to beenforced. Thus an 
Injunction cannot be obtained against executors on aecount 
of acts done by their testator. They may be sued for an 
Injunction in respect of a wrong done by themselves, but 
they cannot be so sued in a representative character.® 
And for the same reason, namely, that an Injunction 
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ls an order directed to a person, it does not run with the 
land.! By reason of this same operation гл personam, 
the Court may exercise jurisdiction quite independently of 
the act to be done, provided the defendant be within the 
reach and amenable to the process of the Court? An 
action may be brought to restrain a party, who claims a 
right to do a thing, even though he says he has no present 
intention to do it.5 And the parting by a defendant with 
his interest after the bringing of the action does not dis- 
entitle the plaintiff to an Injunction. But a man who has 
assigned or disposed of his interest in the subject-matter 
shouldnotbe made a party to the action.5 No suit, however, 
shall be defeated by reason of the misjoinder of parties, 
and the Court may in every suit deal with the matter 
in controversy, so far as regards the rights and interests of 
the parties actually before 10.9 When there isa case for an 
Injunction, and the Injunction will operate for the benefit 
of parties not before the Court the absence of those parties 
will not prevent the Court from interfering. It is enough 
that the property sought to be protected is really in danger.’ 
In cases of Injunction the Court frequently acts for parties 
in their absence? But where the Injunction would have the 
effect of injuring materially the rights of those persons who 
are not before the Court, the latter will not ordinarily 
and without special necessity interfere. Ап Injunction 
directed to a Corporation or public company is binding not 


1 Att.-Gen. v. Birmingham, etc., the dismissal or addition of parties 
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only on the Corporation or company itself, but also on all 
members and officers of the Corporation or Company whose 
personal action it seeks to restrain.' A Municipal Cor- 
poration as such cannot be held guilty of contempt in 
violating an Injunction, but only the persons or officers, 
who have disobeyed the writ.’ 

§ 18. The jurisdiction of the Civil Courts in this 
country to grant relief by Injunction is given by the 
Specific Relief Act? (Т of 1877), and the jurisdiction to 
appoint Receivers by the Civil Procedure Code.* Certain 
common conditions are necessary to the existence of 
jurisdiction to grant either of these forms of relief. 

In the first place, specific relief, whether given by the 
issue of an Injunction or the appointment of a Receiver, 
cannot be granted for the mere purpose of enforcing a 
penal law*—that is, such enforcement must not be the 
sole object of requiring specific relief, but the real object 
must be the protection of some civil right or the pre- 
vention of a tort or civil wrong. Nor can an Injunc- 
tion be granted to stay proceedings in any criminal 
matter. “The Court has no jurisdiction to restrain 
or prevent crime, or to enforce the performance of 
a moral duty, except so far as the same is concerned 
with rights to property ; nor can it interfere on the 
ground of any criminal offence committed or for the 
purpose of giving a better remedy in the case of a 
criminal offence. Butif an act, which is criminal, touches 
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also the enjoyment of property, the Court has juris- 
diction, but its interference is founded solely on the 
ground of injury to property."! АЛ prosecutors, whose 
charges are dismissed by the Presidency Magistrate, being 
affected by the order of discharge, have been held to be 
enütled? to copies of the order made, and of the deposi- 
tions taken before the Magistrate, and an application to 
compel the Magistrate to grant such copies is not an 
application “for the mere purpose of enforcing a penal 
law." Copies may be required for many purposes So 
also, if an act complained of touches the enjoyment of 
property the fact that it amounts to the criminal offence 
of misappropriation rather than to simple waste is no 
ground for refusing relief by way of appointment of a 
Receiver.* 

Assuming the matter to be of a civil nature, it is a 
necessary condition to the existence of jurisdiction to 
grant relief, whether by the issue of an Injunction® or 
the appointment of a Receiver,® that there should be a 
suit pending in which either of these reliefs may be 
granted.’ So according to equity practice neither a 
common nor special Injunction could in general be 
obtained except on bill previously filed. And the suit 
must be pending in the Court from which either of 
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these reliefs is sought.! Thns a District Court has no 
jurisdiction to issue an Injunction or to appoint a Receiver 
or Manager in respect of property in dispute in а suit 
pending in a subordinate Court ; and where a Court 
has thus no jurisdiction to make an order it can have no 
jurisdiction to modify such order. Perhaps іп an urgent 
ease an interim Injunction will be granted before plaint 
filed upon the applicant undertaking to file a plaint at 
once. But the grant in such a case is a matter of indul- 
gence, and the undertaking prevents it from being a real 
exception to the general rule. In a matter already 
pending before the Court and in which plaintiff may 
obtain full relief by motion a Court of Equity will not 
ordinarily entertain a new and independent action for 
an Injunction. When the Court is already in possession 
of a cause having jurisdiction both of the subject-matter 
in controversy and of the parties, it may enforce 
obedience to its mandates by an Injunction issued merely 
upon a petition in the cause and without the filing of a 
suit) But when a decree has been made and fully 
carried out in a cause, the eause is out of Court, and 
a motion for an Injunction cannot be made in that cause, 
although there may be ample ground for sustaining it in 
a new cause.® 

Not only must the matter be of a civil, as opposed 
toa criminal, nature, and a suit be pending, but such suit 
must disclose a cause of action, and the Court must have 
general jurisdiction to entertain it; if 16 has not such 
jurisdiction it will plainly have no power to grant relief 
in respect of the subject-matter of such suit by way of 
Injunction or appointment of Receiver. The Court must 
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not be barred by the Code or any other enactment from 
taking cognisance of the suit,! which must, further, be not 
only of a civil nature generally, but within the meaning of 
that Code.* Thus where certain Moplahs, described as “the afaine aroitaz 
Moktessar and Jamats” of a mosque, sued certain other "7,5 «5 
Muhammadans, described as “members of tbe Puslar 
caste," alleging that the custom was for the defendants 
to attend the plaintiffs’ mosque on Friday at the reading 
of the kutbah, and that the defendants had recently built 
another mosque a short distance off, and had “for two 
months been attempting to read the kutbah there ;" and 
further alleging in the plaint that such reading of the 
kutbah was “quite contrary to the Muhammadan religion,” 
and that the defendants nevertheless proposed to have the 
kutbah read, “ whereby the kutbah or adoration conducted 
in our mosque will, according to religion, be fruitless ;" 
and the prayer of the plaint was for an Injunction, re- 
straining the defendants from reading Ње kutbah in their 
mosque; it was held that, as it was not the province of 
the Courts to determine what is, or what is not, contrary 
to the Muhammadan religion, or to decide what religious 
service different sects of a community may hold in their 
own places of worship, provided the holding of such 
services cause no disturbance or illegal annoyance to the 
rest of the community, or does not infringe on the rights 
of their co-worshippers,’® the plaint disclosed no cause of 
action. The Injunction was therefore refused and the 
suit dismissed.* But a suit, in which the right to property 
or to an office is contested, is a suit of a civil nature, 
notwithstanding that such right may depend entirely on 
the decision of questions as to religious rights ог 
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ceremonies.’ Nor must the claim be affected by the rule, 
which relates to pending suits? or the rule which prohibits 
the determination of an action by reason of its being res 
judicata? 

Lastly, the Court, to which application for the relief 
prayed for is made, must be one which, assuming all the 
preceding conditions to have been fulfilled, has otherwise 
jurisdiction to try the suit in which that relicf is sought. 
[п this country the extensive powers of the Court of 
Chancery to act zn» personam must be considered with 
reference to the limitations on Jurisdiction imposed by the 
Charters and by the Code of Civil Procedure. 

§ 19. It is a well-known maxim that “equity acts zn 
personam’’—that is, it regards its decrees as commands or 
directions—positive, as in the case of specific performance, 
or negative, as in the case of Injunctions—addressed te the 
defendant personally, rather than as decisions directly affect- 
ing the subject-matter of dispute. Of this maxim the leading 
Penn v. Гога 6456 Of Penn ү. Lord Baltimore* affords the chief illus- 
Beltimoré. — tration. In this case, which was a suit regarding land 

in the United States (that is, beyond the jurisdiction 
of the English Court of Chancery), Lord Chancellor 
Hardwicke stated, in effect, as follows : ** The strict pri- 
mary decree in this Court, as a Court of Equity, is in 
personam ; and although this Court cannot (in the case 


| Civ. Pr. Code, s. 11, Expla- 
nalion ; as to the right to an 
ofüce, See Srinivasa v. Tiruven- 
gada, Y. L. R., 11 Mad., 450 (1888), 
where an injunction was granted ; 
and Raja Valad Shivapa у. Krish- 
nabhat, I. L.R.,3 Bom., 232 (1879); 
where an injunction was refused, 


(ir) The Court 
must other- 
wise have ju- 
risdiction to 
try the suit. 


“ Equity acts 
in personam,” 





between the plaintiffs and the de- 
fendant for settling the boundaries 
of land in America (then a British 
colony) by drawing lines in a par- 
ticular manner specified. 

5 See Snell’s Principles of Equity, 
llth Ed. (1894), 42, 43; Smith’s 
Prineiples of Equity, 2nd Ed. 


but damages were given against 
the defendant. 

2 Civ. Pr. Code, s. 12. 

з Tb., ss. 13, 14. 

41 Ves., 411; 2 White & Tudor, 
L. O., 837, 5th hd. The pillin 
this case sought specific perform- 
ance of an agreement entered into 


(1888), 16—18; Ewing у. Orr Ewing, 
LR, 9 Ap. Cas., 34, ФО 
Shrimant Maharaj Vashvantrav 
Holkar v. Dadabhai Cursetji Ash- 
burner, Т. L. R., 14 Bom., 353, 
309 (1890). 

6 And so the Court refused to 
decree quiet enjoyment of the 
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of lands situate without the jurisdiction of the Court) 
issue execution zn rem—e.g., by elegit—still I can enforce 
the judgment of the Court, which is n personam, by pro- 
cess п personam ; e.g., by attachment! of the person when 
the person is within the jurisdiction, or by sequestration 
of the goods or lands of the defendant when these are 
within the jurisdiction of the Court, until the defendant 
do comply with the order or judgment of the Court, which 
is against himself the defendant personally, to do or cause 
to be done, or to abstain from doing, some act." 

The Court may thus exercise jurisdiction quite inde- 
pendenily of the locality of the act to be done, provided 
the person against whom relief is sought by way of 
Injunetion or otherwise is within the reach and amenable 
to the process of the Court. In the exercise of such powers 
the Court does not lay claim to the exercise of judicial and 
administrative rights in localities beyond its jurisdiction, 
but proceeds solely on the cireumstance of the person, to 
whom the order is addressed, being within the reach of the 
Court. And not only must such person be within the reach 
of the Court as to locality, but he must bear such a character 
as shall render him personally amenable to its jurisdiction.* 

In aecordance with the principle laid down in Penn v. 
Lord Baltimore, the Court of Chancery has entertained 
actions for accounts and discovery of rents and profits ; for 
specific performance and Injunction ;? for foreclosure of 


lands, application for that purpose 
being proper only to Courts having 
jurisdiction over the land itself ; 
See Jairam Narayan Raje v. At- 
татат Narayan Raje, І. L. R., 
4 Bom., 482, 486, 487 (1880). 

2 This power has been termed 
the keystone of the equitable juris- 
diction. The High Courts in India 
have all the powers of a Court of 
Equity in England for enforcing 
their decrees in personam; see 
Н. Н. Holkar v. Dadabhai, supra, 
309, and post. 


? Kerr, Injunctions, 6, aud cases 
there cited ; Rajmohun Bose v. Eust 
Indian Railway Co., 10 D. L. R., 
241, 248 (1812); Dhuronidhur Sen 
v. The Agra Bank, І. L. R., 5 Cal. 
(1879) at p. 96. 

8 Ex parte Pollard, 1 Mont. & 
Ch., 239; Mercantile Iuvestinent 
Со. v. River Plate Co., 1892, 9 Ch., 
303; Kerr on Injunctions, p. 6, and 
cases there cited; as to Injunc- 
tions v. post ; aud as to the specific 
performance of contracts relating 
to land in India, See Ramdhone 


* 
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mortgages ;! and for the execution of conveyances and 
the like regarding lands situate abroad and whether within 
the Queen's dominions or not? But if the very title 
itself to the lands is in «question, the Court will not 
assert its jurisdietion, for that is a question exclusively 
appropriate for the law of the country in which the pro- 
perty is situate. Moreover, when the lands in question 
are out of the jurisdiction no decree will be pronounced 
which purports directly to affect them.* Thus a partition 
of land in Ireland will not be decreed in England, simply 
because no power could be given to Commissioners to go 
there and take the steps necessary for carrying out the 
decree.’ 

This, however, is totally distinct from a such a case аз 
Penn v. Lord Baltimore, in which the decree (although 
its ultimate practical effect would no doubt be the settle- 
ment of boundaries out of the jurisdiction) dealt expressly 
with the agreement of the parties, and was directed 
immediately Zn personam.8 

$ 20. The Courts of this country have ordinarily no 
jurisdietion to try suits for immoveable property, where 


The applica- 
tion of this 
maxim in 
India ; 





Shaw v. S. M. Nobumoney Dossee, 
Bourke, 218 (1865); Kellie v. Fraser, 
LL. RS 2 Са atop 453 (1577); 
Sreenath Roy у. Cally Doss Ghose, 
I. L. R., 5 Са, 3201879) X 24 Jik 
Holkar v. Dadabhai, supra, I. L. 
R., 14 Bom., 353 (1890), 
post. 

1 Paget v. Ede. L. R., 18 Eq., 118 
[See as to this cas» The Eust In- 
dian Railway Co. v. The Bengal 
Cout Co., I. І. R., I Cal., 95, 100 
(1875) ; H. Н. Holkar v. Dadabhai, 
I.L.R., 14 Bom.,859(1890)and post]; 
Toller v. Carteret, 2 Vern., 494 ; 
Colyer v. Finch, о Н. L. Ca., 905. 

2 See Snell’s Principles of Equity, 
43; Smith's Principles of Equity, 
16—18 ; H. Н. Holkar v. Dadabhai, 
supra, 359. 

3 DeSouza v, British South Afri- 


and 


can Co., 1892, 2 Q. B., 399 IEn ге 
Hawthorne, Graham v. Massey, 23 
Ch. D., 743. 

* See Yenkoba Balshet Kasar v. 
Rambhaji, 9 Bom. Н. C. R., 92, 
13 (1872). 

5 Carteret у. Pettus, 2 Oh. Ca. 
214; 2 Swanst., 323 n; followed in 
Ramchandra Dada Naik v. Dada 
Mahadev Naik, 1 Вот. Н. С. R., 
App. 76, 83 (1861) ; Jairam Nara- 
yan Баје у. Almaran Narayan 
Raje, Y. L. R., 4 Bom., 482, 486 
(1880) ) referred to in The Delhi æ 
London Bank v. Wordie, І. L. R., 
] Cal. at p. 256 (1576); See also 
Sm. Padamuni Dasi v. Sm. Ja- 
gudamba Dasi, 6 B. L. R., 131 
(1870). 

6 Smith's Principles of Equity, 
17, 18, 
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such property is situate without the local limits of their 
jurisdiction ;! and it would appear to be doubtful whether 
the equitable jurisdiction of the High Courts in India 1s of 
the same extent as that which has been claimed by the Court 
of Chancery, namely, to take cognisance of any equity be- 
tween persons residing within the jurisdiction respecting 
lands outside it? Thus the decisions are conflicting upon 
the point whether such Courts are empowered to entertain 
suits for foreelosure, or sale, or redemption of property be- 
yond their local jurisdiction, or for specific performance of 
contracts relating to land similarly situated.* Moreover, the 
present tendency even in the case of English Courts is to 





1 Letters Patent, 1565 (Calcutta), 
cl. 12, Civ. Pr. Code, ss 16, 16а, 
19. As to the charters of the 
other High Courts, v. anie, p. 7, 
note (1). 

2 See per Sargent, C.J., in Н.Н. 
Holkar v. Dadabhai, 1. L. R., 14 
Bom., 353, 359 (1890). 

8 According to the decisions of 
the Calentta High Court, it seems 
to be settled law that that Court 
has not jurisdiction in such cases ; 
The East Indiun Railway Co. v. 
The Bengal Coal Co., I. L. R., 
1 Cal., 95, 100 (1875) [‘‘ The express 
words of cl. 12 of the Letters 
Pateut render the principles of 
the decision in Paget v. Ede (L. R., 
18 Eq., 11») inapplicable," per 
Phear, J.]: see Juggodumbu Dossee 
v. Puddomoney Dossee, 15 B. L. K., 
328, 329 (1875) ; DibeeJaun у. Meerza 
Mahomed Hadee, 1 Ind. Jur. N. S., 
40 (1866); Sm. Lalmoney Dassi 
v. Juddoonauth Shaw, 1 Ind. Jur. 
N. 8.,,319(1866) ; Blaquiere v. Ram- 
dhone Doss, Bourke, O. C., 319 
(1865). In the matter of the 
petition of S.J. Leslie, 9 B. L. 
Pe Lil PIS W. R., 269 (1872) а Kunli 
Chinder Pal Chowdhry v. Kissory 
Mohun Roy, 1. L. R., 19 Cal., 361 
note (1887) ; See, however, observa- 


tions of Garth, C. J., in The Delhi 
апа London Bunk v. Wordie, Y. L. 
R., 1 Cal. at рр. 257,263 (1876); but 
it is otherwise in Bombay ; H. H. 
Holkar v. Dudubhai, 1. L. R., 14 
Bom., 353 (1890); though as to the 
powers of the Mofussil Courts in 
that Presidency, See as tothe former 
law, Venkoba Balshet Kasar v. Ram- 
блајі, 9 Bom. Н. C. R., 12 (1872), 
and as to the present, Vilhalrao v. 
Vaghoji,Y. L. R., 17 Bom. ,570 (1592), 

^ in Ramdhone Shaw v. Sm. 
Nobumoney Dossee, Bourke, 218 
(1865) [See as to this case The Delhi 
Є London Bunk у. Wordie, Il. L.R., 
1 Cal. at p. 256; Kellie v. Fraser, 
Т.Т. Г.,2 Cal. at p. 453; and Jug- 
godwmba Dossee v. Puddomoney 
Dossee, 15 B. L. R., 329; Lund 
Mortgage bank v. Sudurudeen Ah- 
med, 366, post|and H. Н. Holkar v. 
Dadabhai,l. L. R.,14Bom.,353(1890), 
the Court was held to have, and in 
Sreenath Roy v. Cally Doss Ghose, 
I.L. R.,5 Cal., 82 (1879), not to have 
jurisdiction. In Zend Mortyage 
Bank v. Sudurudeen Ahmed, I. L.R., 
19 Cal., 358, 366 [1892], it was sug- 
gested that there isa distinction 
betwecn a vendor’s suit and a 
purchaser's suit for specific per- 
formance ; ib. at p. 366. 
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abstain from interfering Zn personam where the matter con- 
cerns land outside their jurisdiction.! The jurisdiction of 
the Courts governed by the Code appears to be certainly of 
a more limited extent than that possessed by the Court of 
Chancery. For not only are they expressly deprived of 
power to entertain suits for foreclosure or redemption,? 
but the other limitations imposed on their jurisdiction 
to try suits relating to immoveable property are in terms 
extensive,? and the proviso determining their powers to 
act in personam limits the exercise of such powers to 
cases where the property is held by, or on behalf of, the 
defendant,* when the relief sought can be entirely obtained 
through his personal obedience, and where the property is 
situated in British India.’ 

But whatever may be the precise extent of this general 
equitable jurisdiction, the Civil Procedure Code has express- 
ly given to the Mofussil Courts the power to aet Zn 
personam, when the person against whom relief is sought 
resides within the jurisdiction. So suits to obtain relief 
respecting, or compensation for wrong to, immoveable 
property held by or on behalf of the defendant® may, when 
the relief sought can be entirely obtained through his 
personal obedience, be instituted either in the Court 
within the local limits of whose jurisdiction the property 
is situate, or in the Court within the local limits of whose 
jurisdiction he actually and voluntarily resides, or carries 


1 Land Mortgage Bank v. Sudu- 
gudeen Ahmed, supra at p. 367, 
per Trevelyan, J.; See DeSouza 
v. British South African Com- 
pony, 8. Times L.R., 369; 2 Q.B. 
(1892), 358. 

2 (iv. Pr. Code, s. 16 (с). 

Sv 10 (e 

4 See Crisp v. Watson, I. L. R., 
20 Cal., 689 (1893) ; v. post, note (5). 

в Civ. Pr. Code, s. 16, See Expla- 
nation to section. 

6 See Crisp v. Walson, I. L. R., 
20 Cal., 689 (1893) [suit to recover 


damages for trespass to land and 
for an injunction] in which the 
proviso to s. 16 was held to be in- 
applicable as the land was in the 
plaintitf's possession; and in which 
it was also Held that a suit for 
damage to land cannot be said to 
bea suit for which relief can be 
entirely obtained throngh the per- 
sonal obedience of the defendant, 
even thongh it may be joined with 
a claim for an injunction. 

1 See Vithalrao v. V«ghoji, 1. 
L. R., 17 Bom., 570, 572 (1892). 
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on business, or personally works for gain.’ “ Property" 
in this seetion means property situated in British India.’ 
The Presidency High Courts under their charters have a 
similar, but in terms less restricted, jurisdiction.’ 

Thus where the plaintiffs, the owners and occupiers of Rajmohun 
a house and premises in Howrah, sued in the High Court pn pos 
at Calcutta for an Injunction to restrain a nuisance caused “y бо. 
by certain workshops, forges and furnaces erected by the 
defendants, and for damages for the injury done thereby, 
it was held that as regards jurisdiction, the defendant 
company being undoubtedly personally subject to the 
jurisdiction by reason of their carrying on business in 
Calcutta, the Court could properly deal with the suit, 
which was not a suit “ for land,"* but one exclusively ¿n 
personam, where the person against whom relief was sought 
was within, and subject to, the jurisdiction, though the 
relief sought was in respect of acts done on land situated 
beyond the local limits of the original jurisdiction.® 

And in the case of Receivers it 15 not necessary in all 
cases, in order to authorize the Court to appoint a Receiver, 
that the property in respect of which he is to be appoint- 
ed should be within the local limits of its jurisdiction. wm 
Thus in a suit brought by some of the persons appointed Lossee v. Pud- 


: Е domoney 
trustees under a deed of endowment of certain land against Dossee, 


! Civ. Pr. Code, s. 16. (1872). See aiso The East Indian 
? [b.: Vithalrao v. Vaghoji, supra, Railway Co. v. The Bengal Coal 
579, Co., I.L. R., 1 Cal., 95, 100 (1875) ; 


? Letters Patent, 1865 (Calcutta), 
s. 19; Letters Patent, 1862, cl. 18; 
24 and 25 Vic., cap. 104, s. 9. As 
to the equitable jurisdiction of the 
High Courts inherited from the 
late Supreme Courts, v. ante, p. 7, 
note (4). See H. H. Holkar v. Da- 
dabhai,Y. L. R., 14 Bom., 353 (1890). 

* i.e, within the meaning of 
s. 12 of the Letters Patent, 1865, 
or s. 9 of Act VIII of 1859. 

5 Rajmohun Dose v; East Indian 
Railway Co., 10 B. L. R., 241, 248 

W, IR 


The Delhi and London Bank vw. 
Wordie, I. L. R., 1 Cal., 949, 951, 
263, (1876) aud cases there cited ; 
as totheissue of prohibitory orders 
(merely iu the nature of injunc- 
tions) against a defendant within 
the jurisdiction: See Ramlochun 
Sirkar v. S. M. Катінее Debee, 10 
B. L. R., 63 note (1868). 

6 Juggodumba Dossee v. Puddo- 
money Dossee, 15 B. L. R., 315, 
324, 825, 330 (1875). See Kerr on 
Receivers, 100, 
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their co-trustees, who were in possession, the plaint alleged 
that the defendant trustees had ousted the plaintiffs and 
had committed breaches of trust, and prayed that the 
deed might be construed and given effect to, and for a 
declaration that the plaintiffs were entitled to be sebaits 
jointly with the defendants, for the settlement of a scheme 
for the performance of the worship, for the appointment 
of a Receiver, for an Injunction to restrain the defendants 
from interfering with the property, and for an account. 
By the deed the land was given to idols named therein, 
and the plaintiffs and defendants were appointed, subject 
to certain directions, seba;/ts and managers of the pro- 
perty, but were themselves to have no beneficial interest 
in the property.! The land, the subject of the deed, was 
situated out of Caleutta, but all the parties to the suit 
resided within the local limits of the High Courts juris- 
diction? : it was held that as the parties had no personal 
beneficial interest in the settled property the suit was not 
one *for land ” within the terms of the Charter, and that 
the Court had accordingly jurisdiction to entertain it and 
to appoint, if necessary, a Receiver of such property. In 
respect of the objection that the Court had no power to 
appoint a Receiver it was said: “It has been the prac- 
tice of this Court, where it 1s necessary to do so, in order 
to enforce its own decree, to appoint a Receiver in respect 
of landed property situate in tbe mofussil, and we fee] 
ourselves justified in following that practice."* Butin an 
earlier case where the whole cause of action did not arise 


' See The Delhi and London jeet to the jurisdiction, and before 


Bank v. Wordie, Y. L. R.,1 Cal., 
261 (1876), per Pontifex, J. 

? Where some of the parties 
c pposirg the appointment of a Re- 
ceiver were not subject to the juris- 
dietion, the Supreme Court stated 
that it '* would always be careful, 
for that reason, to limit the ap- 
pointment to the portion of the 
estate in the possession of those sub- 


the Court.” Buddinath Paid Chow- 
dry у. Bycauntuath Paul Chow- 
dry,2 Tay. < Bell, 192 (1851). 

8 Juggodumba Dossee v. Puddo- 
money Dossee, 15 B. L. R., 318, 
321, 325, 330 (1875) : [See remarks on 
this ease in Jairam Narayan Raje 
v. Ainaram Narayan Raoje,l. L. R., 
4 Bom., 452, 484, 485 (1850)]. 

Jo 
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in Caleutta and only one defendant was personally subject 
to the jurisdiction and the immoveable property was in 
Bombay, the Court was not prepared to say that it could 
appoint a Receiver for the property which was within the 
jurisdiction of the Bombay Court ; but was of opinion that, 
whether it might or might not appoint a Receiver of the 
property in Bombay, it would certainly be a most inconve- 
nient course to adopt." 

§ 21. But in this country the power to make orders Zn must be con- 
personam, though the subject-matter of the suit is without gered with 
the jurisdiction, must be considered with reference to the у 
limitations on jurisdiction imposed, in the case of ће Hig 
Courts, by their respective Letters Patent,? and in the case of 
Mofussil Courts, by the Civil Procedure Code? Regard 
must be had to the real object of the suit and to what 
are the rights and contentions of the respective parties, 
and those cases which are founded upon the principle laid 
down in Penn v. Lord Baltimore must be distinguished 
from those which depend, not so much upon the jurisdic- 
tion generally exercised by Courts of Equity, as upon the 
question whether the suit is substantially one within the 
statutory jurisdiction conferred upon the Courts. And 
therefore when a suit which, though in form one brought 
to obtain an Injunction, is in substance a suit “ for land," 
which land is situate without the local limits of the juris- 
diction of the Court, the latter has no power to grant the 
relief prayed.’ In the case now cited a suit was brought 
against the owners of a mine adjacent to a mine belonging "OE. 
to the plaintiffs, the plaint alleging that a certain boun- way Co. v. 


E : А : The Bengal 
dary line existed between the two mines, and praying fora Cout Co, 





* Hadjee Ismail Hadjee Hubbeeb у. Wordie, I. L. R., 1 Cal., 249, 
v. Hadjee Mahomed Hadjee Joosub, — 263 (1876); Land Mortgaye Bank 


13 B. L. R., 91, 99 (1874). v. Sudurudeen Ahmed, I. L. R., 
2 Letters Patent, 1865(Calcutta), 19 Cal., 358, 567 (1892). 
? Civ. Pr. Code, ss. 16, cl. 12, $ The East Indian Railway Со. 
16А. v. The Beugat Coul Co., I. L. К. 


* The Delhi aud London Bunk 1 Cal., 95 (1875). 


t 
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М, 


declaration Њаё the boundary line was as alleged, and that 
the defendants might be restrained by Injunction from 
working their mine within a certain distance from such 
boundary line. The defendants in their written statement 
disputed the plaintiffs’ allegation as to the course of the 
boundary line. The mines were situated out of the juris- 
diction of the High Court, but both the plaintiffs and 
defendants were personally subject to the jurisdiction. It 
was held that the suit was a suit for land within cl. 12 
of the Letters Patent, and therefore one which, the land 
being in the mofussil, the Court had no jurisdiction to try. 
The grounds upon which the judgment in this case pro- 
ceeded were that the plaintiffs asked that the defendants be 
restrained from passing beyond their boundary and com- 
mitting a trespass on their (the plaintiffs’) land, and the line 
at which the plaintiffs thus sought to stop the defendants 
was not admitted by the latter to be their boundary line. 
On the contrary, the defence was that the defendants’ land 
extended to a second line considerably beyond that speci- 
fied by the plaintiffs. The sole question in dispnte between 
the parties, therefore, was, whether the margin or strip of 
land between these two lines belonged to the plaintiffs or 
to the defendants. The suit was substantially brought to 
have it declared as against the defendants that this strip 
belonged to the plaintiffs and was therefore a “suit for 
land." This case is clearly distinguishable from Raj- 
mohun Bose v. The East Indian Railway Co., where the 
only question was whether the defendant, a stranger, was 
liable for a nuisance affecting the plaintiff in the enjoy- 
ment of his land, and where there was no question what- 
ever as to the plaintiffs right to the land. So also a suit 
which is in form one for trespass may be in reality a suit 
for the possession of land, being brought in that form for 
the purpose of trying the title to it.! 


! See The Delhi and London Bank (1576), per Garth, C. J. 
v. Fordia I. L. R ICON 50 
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Similarly when there is no jurisdiction to entertain 
a suit on the ground that it is one for immoveable 
property situated without the local limits of the juris- 
diction, the Court will have no power to grant provi- 
sional relief by way of the appointment of a Receiver 
to take charge of the subject-matter of dispute in such 
suit.!' Thus where a suit was brought which, amongst Delhi and 
other reliefs, prayed that a Receiver might be appointed 201,107 B«"* 
to carry out certain trusts, it was eld that though the 
plaint disclosed a good cause of action, as the Court, if it 
had jurisdiction, would have power to grant certain forms 
of relief prayed, including the appointment of a Receiver 
of the estate, yet inasmuch as the suit was in substance 
one “for land" within the meaning of the Charter, the 
Court had no jurisdiction to try it. And accordingly, all 
relief and of necessity also such appointment, was refused.? 
Even when land which was situate out of the local limits 
of the jurisdiction of the High Court was already in the 
possession of a Receiver appointed by the late Supreme 
Court, it was held that the High Court could not exercise 
jurisdiction in respect to such land in a suit which was held 
to be one “ for land " within cl. 12 of the Letters Patent.4 

The test, therefore, of jurisdiction in all such cases is 
rather the nature of the claim made in respect of the 
property in suit than the actual situation of such property. 


If the suit is not by reason of its substantial character 
m = ———————————————_——————————_-2—______-2 420 
Calcutta: See Doe d. Colvin v. 
Ramsay, Morton, 148; Doe 4. 
Hurlall Milter v. Hilder, ib., 


* The Delhi and London Bank 
v. Wordie, I. L. R., 1 Cal., 249, 
257 (1876), explained in Kellie v. 


Fraser, Ї. L. R., 2 Cal., 453, 457, 
463, 465 (1877). 

2 Tb. 

8 The jurisdiction of the Supreme 
Court was not limited in the 
manner that the jurisdiction of 
the High Courts is limited: See 
Charter of Supreme Court, 1774, 
cl. 13: 1 Smoult & Ryan’s Rules 
and Orders, pp. 9—11 ; it had the 
power of dealing with land out of 


.ber Mullick, Bign., 24; 


183; Doe d. Bampton v. Petum- 
Doe d. 
Muddoosoodun'Doss v, Mohender 
Гай Khan, 2 Boul., 40; Doe а. 
Chuttoo Sick Jemadar v. Subbessur 
Sein, id., 151; Dorab Ally Khan v. 
Moheeruddeen, I. L. R., 1 Cal., 
20; Taramoney Dossee v. Kistno- 
govind Sein, 2 Morley's Digest, 61. 
* Denonath Sreemoney у. ©, $. 
Hogg, 1 Hyde, 141 (1862, 1863) 


Jurisdiction 
to issne In- 
junctions, 
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and the provisions of the Code or Charters, within the 
cognisance of the Court, the latter is unable to grant 
relief. But where the relief sought is purely n. personam 
and not zn rem, the Courts are empowered to make a decree, 
which shall be of the same character. 

$22. Suits to obtain an Injunction may be entertained 
by all Civil Courts!, with the exception of Presidency? and 
Provincial’ Small Cause Courts. The Presidency High 
Courts have, in addition to the powers granted by the 
Code and Specific Relief Act, inherited the equitable 
jurisdiction of the Supreme Courts, which were in their 
turn generally invested with the power and authority 
of the Court of Chancery*. But the Civil Procedure 
Code has laid down with precision the cases in which 
the Mofussil Courts can grant Injunctions and their 
jurisdiction is not lightly to be extended in this respect. 





2 With respect to the jurisdic- 
tion of the High Courts, See 21 & 
95 Vic., с. 104,8. 9; Letters Patent, 
1862 (Calcutta), ss. 11—21 ; Letters 
Patent, 1865 (Calcutta), ss. 11—21: 
as to the Letters Patent for the 
other Presidency High Courts, 
See p. 7, note 1, ante. Letters 
Patent, 1866 (Allahabad), ss. 9—14. 
As to the Chief Court of the Pun- 
jab, See Acts XVII of 1877, XVIII 
of 1884; and as tothe Civil Courts 
of the Provinces, See Act XII of 1877 
(Bengal, N.-W. P. and Assam Civil 
Courts), ss. 18, 19; Act XIV of 
1869 (Civil Courts, Bombay), ss. 7, 
12, 16, 24; Act III of 1873 (Civil 
Conrts, Madras), s. 12. As to the 
jurisdiction of Mamlatdars to is- 
sue Injunctions, See Desai Mala- 
bhai Bapubhai v. Keshavbhai Ku- 
berbhai, 1: L. R., 12 Bom., 419 
(1887); Gulabbhai Gopalji v. Jina- 
bhai Ratanji, Y. L. R., 13 Bom., 
213 (1883) ; Chintamanrav Narayan 
G ole v. Bala, I. L. R., 14 Bom., 17 
(1889); Nemava v. Devandrappa, 


]. L. R., 15 Bom., 177 (1890), and 
Bombay Act III of 1876. 

? Act XV of 1882, s. 19, cl. (i.) 
[The Small Cause Court shall have 
no jurisdiction in suits to obtain 
an injunction. | 

5 Act IX of 1887, s. 15, sched. ii, 
cl. 17 [a suit to obtain an injunc- 
tion is excepted from the cogni- 
sance of a Court of Small Causes]: 
as to the power to invest District 
or Subordinate Judges or Munsitfs 
with Small Cause Court Jurisdic- 
tion, See Act XII of 1887, s. 25 
(Bengal, N.-W. P. and Assam Civil 
Courts); Act XIV of 1869, s. ?8 
(Civil Courts, Bombay); Act III of 
1873, s. 28 (Civil Courts, Madras). 

^ v. ante, p. T, notes (4) and (5). 

5 Joynarain Geeree v. Shibpersad 
Geeree, 6 W. R., Misc., 1, 3 (1866). 
See remarks as to the applicability 
of proceedings in equity to Mofus- 
sil Courts, ib., and Roy Luchniput 
Singh Bahadoor v. Secretary of 
State for India, 11 B. L. R., App., 
27, 28 (1873). 
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The jurisdiction may be exercised either by Courts of 
first instance or Courts of Appeal. Under the Code 
of Civil Procedure, once a suit has been dismissed the 
Court dismissing it is functus officio, save that it may stay 
execution of its own decree or order for costs. On such 
dismissal an Injunction, which has been granted, comes to 
ап end.! An application, therefore, made to a Court of 
first instance after dismissal of the suit, but before appeal 
filed, asking that the Receiver may be restrained from 
parting with funds in his hands pending an appeal, cannot 
be granted.? The Court of first instance has therefore no 
jurisdiction to maintain an Injunction after the claim is 
dismissed, or until an appeal shall have been lodged, or 
after the appeal has been admitted during the pendency 
ofthe appeal? Nor à fortiori when a suit for an Injunction 
is dismissed can the Court which dismisses such suit take 
upon itself to stay by Injunction the execution of a decree 
passed in another suit.4 But the Appellate Court has the 
same powers in respect of granting an Injunction which 
the Court of Original Jurisdiction has, and an application 
for an Injunction pending appeal should be made to it as 
being the Court having cognisance of the suit.’ 

A suit for a declaration of right and for an Injunction 
falls under s. 7, cl 4, sub-els. (с) апд (d) of the 
Court Fees Act, VII of 1870. The valuation of the 
relief sought in such a suit rests with the plaintiff, and 
not with the Court. So when A sued B and C (1) for a 
declaralion of his title to certain property, and (2) for 


1 Yamin-ud-Dowlah v. Ahmed * Gossain Money Puree v. Gour 


Ali Khan, I. L. R., 21 Cal., 561 
(1894); Shaikh Moheeooddeen ү. 
Shaikh Ahmed Hossein,14 W.R.,384, 
385 (1870); Gossaiu Money Puree 
v. Gour Pershad Singh, l. L. R., 11 
Ca1.,146 (1881); Ram Chand v. Pitam 
Mal, I. L. R., 10 All., 506 (1888). 

2 Yamin-ud-Dowlah v. Ahmed 
Ali Khan, supra. 


8 See cases cited in note (1), ante. 


Pershad Singh, supra. 

5 Shaikh Moheeooddeen v. Shaikh 
Ahmed Hossein,supra, 38); Gossain 
Money Puree v. «оит Pershad 
Singh, supra, 149; Kirpa Dayal v. 
Raui Kishori, I. L. R., 10 All., 80 
(1887); Капай Ram v. Biddya Ram, 
I. L. R., 1 All., 519, 551 note (1878) : 
See Civ. Pr. Code, ss. 582, 587, 
592, 608. 
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an Injunction restraining C from paying, and B from 
receiving, an allowance of Rs. 2,400 a year out of the 
income of the property in dispute ; A valued each of the 
reliefs sought at Rs. 130, and affixed a Court Fee Stamp 
of Hs. 20 to the plaint. The Court of first instance 
rejected the plaint as insufficiently stamped, holding that 
the claim for the Injunction sought should have been 
valued at ten times the annual allowance paid by C to B., 
as provided by s. 7, cl. 2 of Act VII of 1870. On 
appeal to the High Court, it was held that the suit 
fell under s. 7, cl. 4, sub-els. (е) and (d) of the Court 
Fees Act, and that the plaintiff had a right to put his 
own valuation on the relief sought ; it was held, also, that 
the order rejecting the plaint as insufficiently stamped 
was appealable.! 

In respect of the subject-matter of an Injunction, the 
latter should, when granted, be strictly confined to the pro- 
perty in dispute. When, therefore, the property in dispute 
in a suit was not the entire moveable and immoveable pro- 
perty in the possession of the defendant, but the half share 
to which the plaintiff laid claim, a Court was held to have 
acted beyond its powers in granting an Injunction and in 
appointing a heceiver in respect of the entire property 
in the hands of the defendant and not merely of the share 
claimed by the plaintiff? It has, however, been held that 
in a suit for partition of a joint estate the Court has juris- 
diction to place the whole of the joint estate out of which 
the plaintiff seeks to have his share partitioned in the 
hands of a Receiver, and to order that the latter shall be at 
liberty to raise money on the security of the whole of such 


e 


= 


1 Sardar Singji v. Ganpat Sing- sad Geeree, 6 W. R., Misc., 1 (1866); 
ji, L L. R., 17 Bom., 56 (1892). but See next note and Mun Mohinee 
See Bai Amba у. Pranjivandas | Dossee v. Ichamoyee Dossee, 13 W. 
Dullabh Ram, I. L. R., 19 Bom., К., 60 (1870), where it was said that 
198, 201 (1594); cf. Sardar Singji v. То appoint a receiver and to issue 
Ganpat Singji, 1. L. R., 14 Bom., ал injunction which shall affect an 
395 (1889). undivided half share only is an 

2 Joynarain Ceeree у. Shibper- impossibility,” per Phear, J. 
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joint estate.! The Court must have jurisdiction in respect 
of the subject-matter to which the Injunction refers. 
Jurisdiction to grant an Injunction may be excluded by 
s. 56 of the Specific Relief Act or by the provisions 
of some other Act.2 Thus under the former Act an 
Injunction cannot be granted to stay a judicial proceed- 
ing pending at the institution of the suit in which the 
Injunction is sought, unless such restraint is necessary to 
prevent a multiplicity of proceedings ; nor to stay pro- 
ceedings in a Court not subordinate to that from which 
the Injunction is sought ;* nor to stay proceedings in any 
criminal matter. And indeed, as has been already ob- 
served,? the Court has no jurisdiction to interfere by 
Injunction in matters merely criminal or merely immoral, 
which do not affect any right to property. Nor has 
the Court jurisdiction to interfere with the public duties 
of any department of the Government of India or the 
Local Government or with the sovereign acts of a Foreign 


2 Poreshnath Mookerjee x 
Omerto Nauth Mitter, І. L. R., 17 
Cal., 614 (1890). 

2 Mahip Singh v. Chotu, I. L. R., 
5 All., 429, 430 (1883), е. g., by the 
provisions of s. 95 of Act XII of 
1881 (N.-W. P. Rent Act). Section 
56 of the Specific Relief Act has 
particular reference to perpetual 
injunctions only, but the geueral 
principles respecting the grant of 
all injunctions are to be sought for 
in this Act, v. ante, p. 9. 

8 Act I of 1877, ss. 56 (a), 54, cl. (e), 
ills. (р), (q); Kerr on Injunctions, 
1,8, 587,588; Story’s Equity Jur., $$ 
852-860; See Bheer ChunderJ hoograj 
Goshanee v. Hogg, Cor. 56 (1861); 
Lutcheemund Sett v. S. M. Komut- 
money Dossee, 1 Ind. Jur. N. S.,9 
(1866); Moran v. River Steam Na- 
vigation Company, 14 D. L. R., 352 
358, 359, 366 (1875); Dhuronidhur 
Sen v. Agra Bank, I. L. R., 4 Cal., 


380 (1878): I. І. R., 5 Cal, 86 
(1879) ; Kirpa Dayalx. Rani Kisho- 
ri, I. L. R., 10 All., 80, 82 (1887); 
Ram Chand Dutt v. Watson & Co., 
LE IL R.15 Cal,214, 920 (1881); 
Appu v. Raman, I. L. R., 14 Mad., 
425, 429, 430 (1891); Venkatesa 
Tawker v. Ramasamnmi Chettiar, 1. 
L. R., 18 Mad., 338 (1895), See 
post. 

* Act I of 1877, s. 56, cl. (b), See 
Dhuronidhur Sen v. Agra Bank, 
I. L. R., 4 Cal., 380 (1878) ; Mahip 
Singh v. Chotu, I. L. R., 5 All., 429 
(1883); Appu v. Raman, I. L. R., 


14 Mad., 425 (1891); Venkatesa 
Tawker v. Ramasami Chettiar, 
I. L. R., 18 Mad., 338 (1895) ; See 
post. 

5 Act I of 1877, s. 56, cl. (е); See 
post. 

6 v. ante; Kerr on Injunc- 


tions, 5; Snell's Equity, 11th Ed., 


p. 252. 
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Government ;! nor to restrain persons from applying 
to any legislative body ;? nor do matters of a political 
nature come within the jurisdiction of the Court? 
And as the jurisdiction of the Court is governed 
проп strictly equitable principles, it will not, and 1з 
Injunction when the 
conduct of the applicant or his agents has been such 
as to disentitle him to the assistance of the Court ;* 
to prevent a continuing breach in which the appli- 
cant has acquiesced ; or, since an Injunction is an 
exceptional form of relief, when equally efficacious relief 
can certainly be obtained by any other usual mode of 
proceeding, except in case of breach of trust; or 
when the applieant has no personal interest in the 
matter. Lastly, when the subject-matter of the Injunc- 
tion is the breach of a contract, or the committal of the 
tort of nuisance, an Injunction cannot be granted in 
the first place to prevent the breach of a contract, 
the performance of which would not Бе specifically 
enforced ;3 nor in the second to prevent, on the ground of 
nuisance, an act, which it is not reasonably clear will be 
a nuisance.? 

§ 23. The Presidency High Courts possess the same 
powers with regard to the appointment of a Receiver as 


not empowered to, grant an 


and toappoint 
Receivers. 


1 Act I of 1877, s. 56, cl. (d); Kerr 
on Injunctions, 4, 

2 Act I of 1877, s. 56, cl. (c), See 
Kerr on Injunctions, 6, 7. 

3 Kerr on Injunctions, 5; Em- 
peror of Austria v. Day, 3D. Е. & 
J., 217; United States v. Prioleau, 
2H. & M., 559, 2 Equity, 659. 

s Act I of 1877, s. 56, с all 
(a); Littlewood v. Caldwell, 11 
Price, 97, ill. (b); Morgan у. 
McAdam, 36 L. J., Ch., 925, ill. 
(с); Perry v. Truefitt, 6 Deav., 76. 

5 Act I of 1877, s. 56, cl. (Л). 

6 Act I of 1877, s. 56, cl. (i); as to 
the meaning of ‘‘ trust” and ‘‘trus- 


tee,” v. ib., S. 3. 

1 Act I of 1577, s. 56, cl. (Ё). 

® Act Iof 1877, ss. 56, cl. (f), 54; 
but see ib., s. 57. In the matter of 
Gunput Narain Singh, I. L. R., 
1 Cal., 71, 78 (1875); Nusserwanji 
Merwanji Panday v. Gordon, I. L. 
R.. 6 Bom., 266, 280, 2S1 (1881); 
Madras Railway Company v. Rust, 
I. L. R., 14 Mad., 18 (1890) ; Cal- 
lianji Натјігап v. Narsi Tricum, 
I. L. R., 18 Bom., 702 (1891) ; I. L. 
R., 19 Bom., 764 (1895) same case 
in appeal, and see post. 

9 Act I of 1877, s. 56, cl. (g), See 
post. 
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are possessed and exercised by the Courts in England 
under the Judicature Act of 1878, and the practice in 
respect of these matters should be the same.! 

But while all Civil Courts, with the exceptions above 
mentioned, have jurisdiction to issue Injunctions, on the 
other hand the powers conferred by the Civil Procedure 
Code in respect of the appointment of Receivers can be 
exereised by High Courts and District Courts only: 
provided that whenever the Judge of a Court subordinate 
to a District Court? considers it expedient that a Receiver 
should be appointed in any suit before him, he shall nomi- 
nate such person as he considers fit for such appointment, 
and submit such person's name, with the grounds for the 
nomination, to the District Court, and the District Court 
shall authorize such Judge to appoint the person so nomi- 
nated, or pass such other order as it thinks fit. 

The Judge of the Lower Subordinate Court has first 
to satisfy himself that it 1s expedient that a Receiver should 
be appointed in a suit before him ; for this purpose he 
must enquire judieially and satisfy himself upon evidence 
that the appointment of a Receiver is necessary and re- 
commend a proper person. He does this under s. 503. If 
he refuses to do it, his order refusing the application is an 
order under s. 508, and as suchisappealable.4 After such 





! Jaikissondas Gangudas v. Zen- 1877. See Nursingdas Raghunath- 


abai, Il. L. R., 14 Bom., 431, 434 
(1890). 

2 As to the meaning of '' District 
Court," See s. 2, Civ. Pr. Code. 

3 Civ. Pr. Code, s. 505. Section 
503 of the Code extends to the Pre- 
sidency Small Cause Courts (Act 
XV of 1882, s. 23, sched. ii; but 
See also the terms of s. 23): and 
ss. 503—505 of the Code apply to 
Provincial Courts of Small Causes 
(Act IX of 1887,5. 17; Civ. Pr. 
Code, sched. ii; but See also the 
terms of s. 17, Act IX of 1887). It 
was otherwise under the Code of 


das v. Tulsirei bin Doulatram, 
I. L. R., 2 Bom., 558 (1878). The 
Code is applicable to suits under 
the Bengal Tenancy Act (VIII of 
1885), v. ib., ss. 143, 148, and as to 
the appointment of Receivers in 
such suits, See Aartic Nath Pan- 
dy v. Padmanund Singh, 1. L. 
R., 11 Cal., 496 (1885). 

* Gossain Dulmir Puri v. Tekait 
Hetnarain, 6 C. L. R., 467, 468 
(1880) ; Venkatasami v. Stridavam- 
ma, 1. L. R., 10 Mad., 179 (1886) ; 
Boidya Nath Adya v. Makhan Lal 
Adya, I. L. R., 17 Cal., 680 (1890). 
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enquiry he is to nominate such person as he considers fit 
to be nominated, and submit such person's name, with the 
grounds for the nomination, to the District Court ; then, if 
the District Court shall authorise such Judge to appoint the 
person so nominated, but not otherwise, he 1s to appoint 
him. But the Judge of the District Court may decline 
to authorise the Judge of the Lower Court to make the 
appointment of the person so nominated, and may himself 
pass *such other order as he thinks fit."! These words give 
the Judge of the District Court full eontrol over the mat- 
ter of the appointment of a Receiver. His duty is not 
only to approve or disapprove of the particular person 
nominated, but also to take into consideration the neces- 
sity for the appointment of a Receiver at all? The 
Judge of the Lower Court, in making his enquiry under 
s. 503, has all the powers conferred upon him that may 
be necessary for such enquiry. He may adjourn the 
ease from time to time, and he may hear fresh evidence 
at any time before he makes the appointment. He may 
even abstain from appointing, when he has received the 
necessary authority, if he has good grounds for so doing, 
otherwise he might be appointing an unfit person when he 
has faets before him to show that the appointment wonld 
be most improper. Section 505 is not imperative. It 
merely enables the Judge of the Lower Court to appoint, 
when authorised by the District Court to do о. 

The jurisdietion to appoint a Receiver may be exercised 
either by a Court of first instance or by a Court of Appeal.* 
So, where a plaintiff appealed againsta portion of a decree 
refusing to appoint a Receiver of certain mortgaged pro- 
perty, and, after filing a memorandum of appeal, obtained 
a rule for the appointment of a Receiver, until the hearing 


! Gossain Dulmir Puri v. Tekail L. R.,10 Mad., 180, 181. 
Hetnarain, supra, 468. 8 Gossain Dulmir Puri v. Tekait 
? Birajan Kooer v. Ram Churn  Hetnarain, supra, 469. 
Гай Mahata, I. L, R., 7 Cal., 719, + Jaikissondas Gangadas v. 
721 (1881). See Appeal against Zenabibai, I. L. R., 14 Bom., 431 
Order 115 of 1855 cited in noteto I. (1890). 
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of the appeal ; the Court of Appeal, after argument, made 
the rule absolute, and appointed a Receiver, until the hear- 
ing of the appeal, and subsequently when the appeal came 
on for hearing, varied the decree of the Court below by 
appointing a Receiver of the mortgaged property.! 

In order to give the Court jurisdiction there must 
be a pending suit:? and the Court cannot, in so far 
as its power to appoint a Receiver extends only to the 
better management or custody of any property which is 
the subject of a suit, appoint, or continue the previous ap- 
pointment of, a Receiver, when the suit comes to an end by 
its dismissal ; but it would appear that, when a suit is 
deereed, there is nothing in the Code of Civil Procedure 
which limits the power of the Court to appoint a Receiver 
after the decree, when this course 1s necessary or proper.* 
As long as the order appointing a Receiver remains 
unreversed, and as long as the suit remains a l/s pendens, 
the functions of the Receiver continue, until he is dis- 
charged by order ofthe Court. Although the dismissal 
of a suit may operate as a discharge of the Receiver 
appointed in it, yet the Court has ample jurisdiction, 
without the aid of а pending process, to require accounts 
from its own officer, to permit parties interested to inter- 
vene in the examination of these accounts, to make just 
allowances to its officer for his administration, and to deal 
with all questions of costs connected with the investigation 
of his accounts as between him and any parties interested, 
who may be allowed to appear and take part in it. ^ The 
Court, if it can appoint a heceiver, has ample powers 
to provide for the management of the property ; and ean 





3 Jaikissondas Gaugadas v. Zena- КБК., 8 Mad., 229, 933 (1854). 


baibai, I. L.R., 14 Bom., 431 (1890). 
! See also Shaik Moheeooddeen v. 


Shaikh Ahmed Hossein, 14 W. R., 


384, 385 (1870). 

2 v. ante. 

3 Shaikh Moheeooddeen у. Shaikh 
Ahmed Hossein, supra. 

5 Shunmugam v. Moidin, I. L, 


5 Dinnonaulh Sreemonee v. C. S. 
Hogg, 2 Hay, 395, 396 (1863). 

9 Prem Lall Mullick v. Sumbhoo- 
nalh Roy, I. L. R., 22 Cal., 960, 973 
(1895). 

т Administrator-General of Ben- 
gal v. Prem Lall Mullick, I. L. R., 
22 Cal., 1011, 1015, 1016 (1595). 
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deal with property which is under its control just as 
completely as the owner of the property can deal with 
it! The subject-matter of the appointment must be 
property, moveable or immoveable, which is “ the subject 
of a suit, ? or “under attachment,” which latter words 
apply to property for the first time attached in execution 
of any decree? Where the property to be managed is 
not the subject of the suit no manager can be appointed 
before attachment. Where, owing to the value of the 
subject-matter of a suit, the Court has no power to try 
the same, any order made therein by way of appointment 
of a Receiver is passed without jurisdiction.’ The fact 
that the acts complained of, and which form the ground of 
an application for a Receiver, amount to a criminal offence 
rather than to a civil wrong, will not deprive the Court of 
jurisdiction, if such acts affect a right to property9 Thus 
in a suit for the partition of the estate of a trading joint- 
family, which estate belonged to the plaintiff and his 
brother, the eldest surviving member of the family, it 
appeared that the latter had for some time past misappro- 
priated large sums of money and had thrown the accounts 
into confusion. The plaintiff, therefore, applied to have a 
Receiver appointed of the estate. The District Judge 
dismissed the petition, on the ground that no case had been 
established, under s. 503 of the Civil Procedure Code; that 
the acts complained of amounted to misappropriation rather 
than waste; and that the petitioners could thereafter 





1 Poreshnath Mookerjee v.Omirto nath Mookerjee v. Omirto Nath 
Nath Mitter, 1. L. R., 17 Cal., 614, Mitter, 1. L.R., 17 Cal., 614 (1890). 


615 (1890). 3 See Form No. 168 in the Fourth 
2 Civ. Pr. Code, s. 503. See  Schedute of the Code. 
Sundaram v. Sankara, І. L. R., 4 Bunwaree Lall Sahoo v. Baboo 


9 Mad., 334 (1886); Joynarain Girdharee Singh, 16 W. R., 273 
Geeree v. Shibnersad Geeree, 6 W. (1871). 
R., Misc., 1 (1866); Aurtic Nath 5 Boidya Nath Adya v. Makhan 
Pandy у. Padmanund Singh, Y. L. Lal Adya, I LR, 17 Са gb 
R., 11 Cal. 496 (1885); Yeshwant (1590). 
Bhagwant Phatarpakar v. Shankar 6 Напитаууа v. Venkatasub- 
Ramchandra Phatarpakar, I. L. Баууа, 1. L. R., 18 Mad., 23 
R., 17 Bom., 388 (1892); Poresh- (159). 
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institute a criminal prosecution. It was held on appeal 
that these were clearly not sufficient reasons. The Code 
authorised the appointment of a Receiver for the preser- 
vation or better custody of property, the subject of a suit. 
Whether property was wasted or misappropriated made no 
difference for the purposes of the Code. And it was 
pointed out that the future institution of a criminal pro- 
secution would not enable a party to recover property 
that may have been misappropriated. The order of the 
District Judge was, therefore, set aside, and the case 
remanded for disposal according to law.! 
$ 24. “Under the Specific Relief Act the Courts are The exercise 
given a discretion to grant or withhold an Injunction;? as in oe d 
England they have a discretionary power to award damages !ionary. 
in heu of an Inujunetion. In this view of the law, the 
Court has to consider in each case not merely whether the 
plaintiffs legal right has been infringed, or even ma- 
terially infringed, bnt also whether under all the eireum- 
stances of the case he ought to be granted an Injunction 
as the proper and appropriate remedy for such infringe- 


The Court has a discretion to refuse all relief (i) both in the 
case of in- 
junctions. 


ment."* 
or to refuse an Injunction and to give damages, where these 
are the appropriate remedy,* or to eombine damages with 
a limited Injunction." But if a Court refuses an Injunction 





! Hanumayya v. Venkatasub- 
bayya, I. L. R., 18 Mad., 23 (1894). 

? Act I of 1877, s. 52; Shadi v. 
Anup Singh, Y. L. R., 12 All., 439 
(1889). As to discretion See per 
Lord Mansfield in Wilke’s case, 
4 Burr., 2589, cited in Zarbun$ 
Sahai v. Bhairo Pershad Singh,Y.L. 
R., 5 Cal., 259, 265 (1879). See also 
remarks in Queen Empress v. 
Chagan Dayaram, І. L. R., 14 
Bom., 331, 344, 352 (1890), per 
Jardine, J. 

8 Formerly under Lord Cairns 
Act, 21 & 22 Vic., c. 27, and now 
under the Judicature Act, 1873. 


See Kerr on Inj., 39, and The Land 
Mortgage Bank of India v. Ahmed- 
bhoy Habibbhoy, I. L. R., S Bom., 
70, 71 (1883) ; Dhunjibhoy Cowasji 
Umrigar v. Lisboa, Y. L. R., 13 
Bom., 260, 261 (1888). 

* Per Farran, J., in Ghanasham 
ANilkant Nadkarni у.  Moroba 
Ram Chandra Pai, I. L. R., 18 
Bom. (1894) at p. 488. 

5 The Land Mortgage Bank of 
India v. Ahmedbhoy Habibbhoy, 
supra, 70. 

6 The Land Mortgage Dank of 
India у. Ahmedbhoy Habibbhoy, 
supra, 77, 91. 
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on the ground that pecuniary compensation is the plain- 
tiffs proper remedy it ought not to dismiss the suit, but 
ought either itself to award damages or to order an 
enquiry as to damages :! and when a right is established, as 
to an easement, the plaintiff is entitled either to an Injune- 
tion or to damages and is not obliged to accept some 
third form of relief? This discretion is a reasonable 
discretion, and it must depend upon the special circum- 
stances of each case, whether it ought to be exercised. 
And where the issue of an Injunetion is the subject of 
appeal, it is for the defendant-appellant against whom 
it is granted to show that the lower Court has exercised a 
wrong discretion.* Courts of Equity have, however, con- 
stantly declined to lay down any rule which shall limit 
their power and discretion as to the particular cases in 
which Injunctions shall be granted or withheld ; for it is 
impossible to foresee all the exigencies of society which 
may require their aid and assistance to protect rights, or 
redress wrongs. This jurisdiction is manifestly indis- 
pensable and should be fostered and upheld. At the same 
time its exercise is attended with no small danger both 
from its summary nature and its liability to abuse. It 
ought therefore to be guarded with extreme caution, 
and applied only in very clear cases, otherwise it may 
become a means of extensive, and perhaps of irreparable, 
injustice. In granting relief the Court proceeds upon 
principles of general, or particular, application which 


12 A11., 436 (1589). 
5 See Mun Mohiney Dossee v. 
Ichanoyee Dossee, 18 W. R., 60 


! Callianjài Harjivan v. Narsi 
Tricum, I. L. R., 19 Bom., 761 (1595). 
2 Kadarbhai у. — Rahimbhai, 


I. L. R., 13 Bom., 674 (1859). 

8 Per Jessel, M. R., in Aynsley 
v. Glover, 18 Eq., 516, cited in 
Dhunjibhoy Cowasji Umrigar v. 
Lisboa, I. L. R., 13 Bom., 260, 261 
(1558); The Land Mortgage Bank 
of India v. Ahmedbhoy Habibbhoy, 
I. L. R., 8 Bom., 70, 71 (1883). 

* Shadi v. Anup Singh, l. L. R., 


(1870), per Phear, J.:—‘‘I need 
hardly say that the power of issu- 
ing Injunctions and appointing a 
Receiver pendente lite which is 
given to the Civil Court by s. 92, 
Act VIII of 1558, ought to be most 
cautiously exercised." 

6 Story, Eq. Jur., 5 9595, and 
cases there cited. 
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will be found hereinafter discussed in their appropriate 
places. Generally speaking, the Court will consider, 
amongst other things, whether the doing of the thing 
sought to be restrained must produce an injury to 
the person seeking the Injunction ; whether such Injunc- 
ton will operate oppressively or inequitably or contrary 
to the real justice of the case, or will work an imme- 
diate mischief or fatal injury. It will not interfere where 
there has been acquiescence in the mischief sought to 
be restrained or in cases of gross laches or.delay by 
the party seeking the relief in enforcing his rights ; nor 
to enforce covenants which are unreasonable and from 
which inconvenient consequences may ensue; nor in 
cases where its interference can have no effect : nor when 
equally efficacious relief can certainly be obtained by any 
other usual mode of proceeding. And even where the 
plaintiff has made outa case for relief the Court will 
consider whether an Injunction is the fit and appropriate 
mode of redress under all the circumstances of the case.! 
The appointment as well as the removal of a Receiver 
is also a matter which rests in the sound discretion of the 
Court.2 In exercising its discretion the Court should 
proceed with caution® and be governed by a view of the 
whole circumstances of the case. The power conferred 
by the Code to appoint a Receiver is not to be exercised 
as a matter of course, and it is not areason for allowing 
an application for the appointment of a Receiver, that it 
can do no harm to appoint one. The discretion given 





2Story, Eq. Jur., $ 959a. See $ Mun Mohiney Dossee у. Icha» 
Act I of 1877, ss. 54, 56. moyee Dossee, 13 W. R., 60 (1870), 

2 Act Iof 1577,5. 44; Kerr on Prosonomoye Deviv. Beni Madhub 
Receivers, 3; Sidheswari Dabi v: Rai, I.L.R., 5 All., 556 (1833). 
Abhoyeswari Dabi, 1.L.R., 15 Cal., * Owen v. Homan, 4 H. L., 1033; 
815, 822, 823 (1888); Chandidat Sidheswarit Dabi v. Abhoyeswari 
Jha v. Padmanand Singh Bahadur, Dabi, supra; Chandidat Jha v.Pad- 
LLR., 22 Cal., 459, 464, 465 (1805). — imanand Singh Bahadur, supra. 


Ex parte Jijai Amba, I. L. R., 13 5 Prosonomoye Devi vw. Beni 
Mad., 390 (1890) [removal of Madhub Rai, I. L. R., 5 All, 556 
Receiver]. (1883). 
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by the Code 1з one that should be used with the greatest 
care and caution :! and the appointment of a Receiver is 
а step which should not be taken without special reasons.? 

The main principles upon which such discretion 
should be exercised have been laid down in the ease of Owen 
v. Потап, and those principles have been held to be as 
equally applicable in this country as in England. In that 
ease Lord Cranworth said:—‘ The Receiver, if appoint- 
ed in this case, must be appointed on the principle on which 
the Court of Chancery acts, of preserving property pend- 
ing the litigation, which is to decide the right of the 
litigant parties. In such cases the Court must of necessity 
exercise a discretion as to whether it will or will not 
interfere by this kind of interim protection of the property, 
Where, indeed, the property is as it were Zn medio, in the 
enjoyment of no one, the Court can hardly do wrong 
in taking possession. Itis the common interest of all parties 
that the Court should prevent a scramble. Such is the case 
when a Receiver of a property of a deceased person is 
appointed pending a litigation in the Ecclesiastical Court 
as to the right of probate or administration. No one is in 
the aetual lawful enjoyment of property so circumstanced, 
and no wrong can be done to anyone by taking it and 
preserving it for the benefit of the successful litigant. 
Dut where the object of the plaintiff is to assert a right to 
property of which the defendant is in the enjoyment, the 
case is necessarily involved in further questions. The Court 
by taking possession at the instance of the plaintiff may 
be doing a wrong to the defendant ; in some cases an 
irreparable wrong. If the plaintiff should eventually 





1 Prosonomoye Devi v. Beni у. Padmanand Singh Bahadur, 
Madhub Rai, 1. L. R., 5 All, баб supra. 
(1883). 5 See Joykaliy Dubee у. Shib 
2 Gossuin Dulmir v. Tekait Het- Nath Chatterjee, Bourke, Test. 5 
narain, 6 C. L. R., 467, 469 (1850). (1865) ; Yeshwant Bhagwant 
8 4 H. L., 1032, 1033. Phatarpakar v. Shankar Ram- 
а Sidheswari Dabi v. Abhoyes- chandra Phatarpakar, I. L. R., 17 
wari Dabi, supra; Chandidat Jh Bom., 388 (1592). 
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fail in establishing his right against the defendant, the 
Court may by its interim. interference have caused mis- 
chief to the defendant for which the subsequent restora- 
tion of the property may afford no adequate compensation. 
In all cases, therefore, where the Court interferes by 
appointing a Receiver of property in the possession of the 
defendant before the title of the defendant is established 
by decree, it exercises a discretion to be governed by all 
the circumstances of the case."! As in the case of Injunc- 
tions, the Court will always look to the conduct of the party, 
who makes the application for a Receiver and will not 
interfere, unless his conduct has been free from blame;? 
and parties who have acquiesced in property being enjoyed 
against their own alleged rights cannot come to the Court 
for this form of relief? The distinction which exists 
between the cases in which the Court will exerci-e its 
discretion to grant an Injunction or to appoint а Receiver 
respectively has been already mentioned. A stronger 
case is generally required for the appointment of a 
Receiver than for the issue of an Injunction. It may 
well be that cireumstances which will warrant the issue of 
an Injunction will not warrant the appointment of a 
Receiver. Accordingly, while the Court may in its dis- 
cretion refuse to appoint a Receiver, it may yet consider 
the case to be one which calls for an Injunction. The 
opinion of the Court of first instance 1s, in these matters, 
of great weight. It has all the facts and the parties 
before it, and is probably the best tribunal to decide 
whether it is necessary or expedient, having regard to the 
circumstances of the case, that a Receiver should be 
appointed. And a party who in appeal attacks the 


——————————————————— 


! Owen v. Homan, supra, 1032, 147; Skinners’ Society v. Irish 


1033. Society, 1 M. © C., 162. 

2Kerr on Receivers, 7; See Baxter ^ v. ante. 
v. West, 28 L. J., Ch. 169 ; cf. Wood 5 The Oriental Bank Corporation 
v. Hitchings, 2 Beav., 297. v. Gobinloll Seal, Y. L. R., 10 Cal., 


з Jb. ; Gray v. Chaplin, 2 Russ., 115, 737 (1884), per Garth, C. J. 
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exercise of this discretion should show that the discretion 
has been improperly so exercised.' The exercise of the 
power being thus discretionary, it would be difficult, even 
if it were possible, with any precision to mark out the 
limits within which it is ordinarily circumscribed ; but 
some of the principles which govern the discretion of the 
Court in such appointment will be found considered more 
fully and in detail hereafter in those chapters which 
specially treat of the subject of Receivers. 

Reference has already been made (1) to the nature and 
subject-matter of an Injunction regarded by itself, (11) the 
persons in whose favour and (ii) against whom its issue 
will be directed ; there still however remains (iv) the 
question by whom an Injunction may be granted: an 
enquiry which involves directly a consideration of the 
Courts which possess this equitable power, and ancillary 
thereto, a further eonsideration of those principles upon 
which this power is exercised, as well of the relief 
which may be granted in suits in which an Injunction is 
prayed. 

$ 25. Suits to obtain an Injunction may, as already 
observed, be entertained by all Civil. Courts, with the ex- 
ception of Presidency and Provincial Small Cause Courts.? 
Assuming that the Court is one of competent jurisdic- 
tion and that those conditions exist in the facts of the 
particular case, which are necessary to the exercise of this 
jurisdiction,’ it may be so exercised either by a Court 
of first instance, or by a Court of appellate, or revisional 
jurisdiction at the time, and subject to the conditions 
hereinafter mentioned. 

A Court of first instance may grant under the provi- 
sions of the Code a temporary Injunction to continue 
until a specified time or until the further order of the 
(‘ourt.4 This Injunction may be granted аё any period of 


1 See Shadi v. Anup Singh, 8 See ante. 
I. L. R., 12 All., 488 (1889). ^ Act I of 1577, s. 59; СТЕ 
? Ante, p. 54. Code, ss, 192, 193. 
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a suit, but is usually applied for and obtained by 
motion ez parte, or on notice after the presentation of 
the plaint,? and before the hearing upon the trial. A 
temporary Injunction may be granted even after the 
hearing and decree. In the undermentioned case? which 
was one for ejectment, the Court granted a decree for 
possession of the land.  Plaintiff's counsel at the close of 
the case stated that he was instructed that the defendant 
was then removing the materials of the house on the pre- 
mises in dispute, and asked for an Injunction to restrain 
the removal. The Court granted an Injunction nisz to be 
made absolute with costs, if cause were not shown against it 
within four days. Cause was shown by the defendant who 
alleged the existence of a custom under which he was 
entitled to remove the materials abovementioned. The 
Court then continued the Injunction, and gave leave to the 
defendant to bring a suit within two months to establish 
the special custom alleged, and ordered that in default of 
such suit being brought (as it in fact never was) the In- 
junction should be made perpetual with costs. If the 
suit is decreed upon the merits and (as only can then be 
done)* relief by way of permanent Injunction is granted, 
such Injunction will of course as a portion of such decree 
subsist pending, and its operation will not be stayed by 
reason only of, an appeal. When a decree has been made 
and fully carried out in a cause, the cause is out of Court 
and a motion for Injunction cannot be made in that cause, 


1 Act I of 1877, s. 53. as the issue of the injunction is 


2 According to English prac- 
tice in an urgent case an interim 
injunction may be granted before 
bil filed on the plaintiffs under- 
taking to file the bill at once; 
Thorile у. Skoines, 16 Eq., 126 ; 
Carr v. Morice, 16 Eq., 125. See 
Eden, Inj., 45-48, 320; Drewry, Inj.» 
346, 360—362, 301. As upon such 
undertaking the suit may be said 
to be practically instituted, and 


made dependent upon its fulfil- 
ment, there would seem to be no 
objection to the adoption of this 
practice in Indian Courts. Iu 
other than urgent cases the rule in 
England, as in this country, is that 
the statement of claim or plaint 
must be first filed. Kerr, Inj., 612, 

8 Doyalchund Laha v. Bhoyrub- 
nath Khettry, Cor. 117 (1864). 

* Act I of 1877, 3. 53, 
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although there may be ample ground for sustaining it in a 
new cause. A perpetual Injunction is final, and it is not 
necessary to revive it upon the death of cither of the parties, 
in order to keep it on foot ; for if so it would in effect be 
decreeingea perpetual suit.^ And, if a suit for an Injunction 
is dismissed, any temporary Injunction which may have 
been granted comes to an end? The power of the Court 
in such matters extends only over the subject-matter of the 
suit, and therefore when the suit comes to an end and 
when there can be no longer any decree to satisfy, or any 
property coming to the plaintiff in that suit, there can be 
no further ground for the continuance of an Injunetion or 
like measure. The Court, which dismisses such a suit, 
becomes functus officio, save that it may stay execution of 
its own decree or order for costs. An application, therefore, 
аз in the case eited in the next paragraph, made to a Court 
of first instance after dismissal of the suit, but before 
appeal filed, asking that a Receiver may be restrained 
from parting with funds in his hands, pending an appeal, 
is not within the jurisdiction of such Court to grant. But 
the dismissal of the action does not prevent the plaintiff 
from bringing another for the same purpose ander a 
different set of cireumstances* or upon new facts. 

The powers of the Court of first instance was the sub- 
ject of discussion in the recent case of Vamzn-ud-Doulah v. 
Ahmed Ali Khan, a suit, the object of which was to set 
aside the decree in a former suit between the same parties 
purporting to be a consent decree and which was dismiss- 
ed with costs, it being held that the compromise em- 
bodied in the decree was binding upon all the parties to 
the suit. An application was then made by the plaintiffs 





1 Ford v. Compton, 1 Cox, 296, а 79051. 
Drewry, Inj., 360. 4 Mayor of Liverpool v. Chorley 
2 Askew v. Townsend, 2 Dick. Water Works Co., 2 D. M. & G., 
471, cit. in Morgan v. Scudamore, 852; Castelli у. Cork, 7 Ha., 89, 99. 
2 Ves.,316; Yeomans v. Kilvington, 5 AltL.-Gen. v. Shepield. Gas Co., 
1 Dick., 371. Astoabatement, See ЗР. M. & G., 304, 541. 
Kerr, 1nj., 636 ; Eden, Inj., 129, 150. e ТОЛК 21 Cal; 661 (1861) 
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in this suit for an order to prevent the disposal, pending 
an appeal, of funds in the hands of the Receiver appointed 
in the former suit, and the question arose whether, under 
the circumstances, the Court had jurisdiction to make the 
order asked for. Various English authorities were cited and 
dealt with in the judgment. In the case of Wilson v. 
Church, where an action had been dismissed by a Divi- 
sional Court, it was held by Sir George Jessel, M.R., with 
the concurrence of Brett and Cotton, LL. J., that that 
Court had no jurisdiction to entertain an application for an 
Injunction to prevent funds in the hands of trustees from 
being parted with pending an appeal, and that such an 
applieation could only be made to the Court of Appeal. 
In the later case of Otto v. Lindford,? where an action 
had been dismissed with costs, it was held by the Court, 
consisting of the same Judges who had decided the 
former case, that the Divisional Court had jurisdiction 
pending an appeal to stay proceedings for costs under the 
order of dismissal, and that that question differed entirely 
from the question which had been determined in the 
previous case of Welson v. Church. It was held that the 
practical result of these two cases was to establish the rule 
that, when an action has been dismissed with costs, the 
Court of first instance can, pending an appeal, stay pro- 
ceedings for costs, under the order of dismissal, but that 
it cannot, pending an appeal, restore and maintain by a 
further order the state of things which existed previous to 
the dismissal of the action. In this country the power 
which the English Courts have of staying proceedings for 
costs under an order of dismissal is given by section 545 
of the Civil Procedure Code. No doubt in the сазе of 
Polini v. Gray? the Court of Appeal, consisting of the 
same Judges who decided the other cases to which refer- 
ence has been made assisted by Lord Justice James, 





ЮРЕК bi Ch. Р;, 576. 3 L, R., 12 Ch, D., 438, 
ai Ro 18 Ch. D., 991. 
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though it dismissed the suit which had been brought for 
establishing the claimants’ right to share in a fund, yet, 
on a subsequent application, made an order for preserv- 
ing the fund pending an appeal to the House of Lords. 
But there were in that case circumstances which serve to 
distinguish it from the preceding case of Wilson v. 
Church, one of the cireumstances being that, in order to 
enable an application to be made for an interim Injunc- 
tion, the Court stayed the drawing up of the order of dis- 
missal. But apart from this, it is sufficient that in the 
later case of Otto v. Lindford, the case of Wilson v. Church 
is expressly referred to and is treated as a continuing 
authority. It was held therefore that, reading the case of 
Polini v. Gray, with the later case of Otto v. Lindford, the 
proper conclusion was that the jurisdiction exercised by the 
Appeal Court in the former case must be taken to be a 
jurisdiction of an exceptional and limited character, and 
one which is confined to the Appeal Court in matters 
which are appealed or intended to be appealed to the 
House of Lords. No procedure exists under which an 
application for an znterim Injunction can be made to the 
House of Lords direct. The jurisdiction exercised by 
the Appeal Court in Polini v. (ray, in respect of an appli- 
cation which could not be made to the higher tribunal, was 
therefore one strictly of necessity. The other cases which 
were cited in support of this application, of which Brewer 
v. Yorke? may be referred to as an example, deal with 
the power of the Court to stay execution of its own order, 
and were held to have no bearing on the present question. 

A. point was especially made of the fact that in this case 
no appeal had as yet been filed, and that the filing of the 
appeal had been purposely delayed in order to admit of 
the present application being made to the Court of first 
instance. In Wilson v. Church it is true an appeal would 
seem to have been filed, which was followed by an 





i See Hamill v, Lilley, L. R., 19 31, E. 20 Ch- Di 553; 
Q. B, D., 83. 
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application to the Appellate Court for an Injunction. Ви 
this distinction was held to be immaterial. For the decision 
in Wilson v. Church proceeded on the ground that the Court 
of first instance had no power to interfere, not because an 
appeal had been filed, but because the suit had been dis- 
missed. It was further eld that under the Civil Procedure 
Code, once a suit has been dismissed, the Court dismissing 
itis functus officio, except that it may stay execution of its 
own decree or order for costs. Its jurisdiction extends no 
farther in regard to a suit which has ceased to bé a pending 
suit.’ This view is (as was pointed out in the judgment) 
supported by the earlier Indian cases which were then 
cited, viz., .Moheeooddeen v. Ahmed Hossein? and Gossain 
Money Puree v. Guru Pershad Singh? The application 
for an Injunction was in consequence refused with costs. 

If therefore the Court of first instance has before* appeal 
no jurisdiction to continue, and maintain? or to grant ап 
Injunction after the claim is dismissed, and until an ap- 
peal shall have been lodged or pending the appeal, it has 
no jurisdiction after’ the appeal has been admitted to issue 
an Injunction during the pendency of the appeal. Nor 
a fortiori when a suit for an Injunction is dismissed 
can the Court, which dismisses such suit, take upon itself 
to stay by Injunction the execution of a decree passed in 
another suit. Soin Gossain Money Puree v. Gour Pershad 
Singh? a rule was made absolute, which had been applied 
for under the following cireumstances:— 

One Gossain Money Puree had obtained a decree against Gossain Afo- 


. . ney Puree v. 
one Chucka Sing in the Gya Court, dated the 30th August Gour Pershad 


Singh. 
1 Yanin-ud-Doulah v. Ahmed ^ Yamin-ud-Doulah w. Ahmed 
Ali Khan, I. L. R., 21 Cal., 561, Ali Khan, supra. 
563-565 (1894), per Sale, J. See 5 Shaikh | Moheeooddeen у. 


rreen v. Pulsford, 2 Beav., 70. 
[If the action is dismissed the in- 
junction goes of course. А motion 
or order for its dissolution is not 
necessary. j 

2 14 W. R., 381 (1870). 

3 I. L. R., 11 Cal., 146 (1881). 


Shaikh Ahmed Hossein, 24 W.R., 
384, 385 (1870). 

6 Yamin-ud-Doulah v. 
Ali Khan, supra. 

7 Shaikh Moheeooddeen у. Shaikh 
Ahmed Hossein, supra. 

5 fda Be, dl Cal. HO (5589 


Ahmed 


fe! INJUNCTIONS GENERALLY. 


1880, by which the sale of certain property, which had 
been mortgaged to him by Chucka Sing, was ordered to 
be made. That decree had been confirmed by the High 
Court. Chucka was the father of a Mitakshara family ; 
and after this deerce had been obtained his sons brought 
another suit to have it declared that they were entitled to 
certain shares in the property which had been ordered to be 
sold and which Chucka Sing had no right to mortgage. 
Meanwhile the mortgagee, the plaintiff in the first suit, 
proceeded to execute his decree ; but the plaintiffs in the 
second suit (the sons) applied for and obtained an interim 
Injunction from the Subordinate Judge against the plain- 
tff in the first suit, restraining him from selling the 
property, until the second suit should have been heard and 
decided. On the 20th of December 1883 that suit came on 
to be heard and was decided against the plaintiffs (the 
sons of Chucka Sing); whereupon, on the 30th of 
January 1884, the plaintiff in the first suit (the mort- 
gagee) applied for execution against the mortgaged 
property, and the usual sale-proclamation was issued. 
The plaintiffs in the second suit, however, who had 
appealed from the decree which had been made against them 
applied for and óbtained from the Subordinate Judge, on 
the 14th of May 1884, a further Injunction, restraining the 
plaintiff in the first suit from executing his decree, until 
the appeal in the second suit should have been heard. 
А rule was then obtained in the High Court by Gossain 
Money Puree calling upon the sons of Chucka Sing to 
show cause why the order of the 14th May 1884 should 
not be set aside. The rule was obtained upon the ground 
(amongst others) that the Subordinate Judge had no right, 
under the circumstances to grant the Injunction, inasmuch 
as he had decided against the claim of the plaintiffs in the 
second suit, and had nothing to do with the appeal to 
the High Court. 

It was contended on behalf of the plaintiffs, that by 
analogy to section 546 of the Code of Civil Procedure, the 
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Subordinate Judge, if he considered it right and equitable, 
had jurisdiction to stay execution in the other suit, until the 
appeal to the High Court had been heard. It was held, 
however, that section 546 had nothing to do with the question 
before the Court, and that section only related to staying 
proceedings in execution by the Court which passed the decree 
in which the proceedings are pending. That Court has a 
right under certain circumstances and subject to certain 
conditions, to stay the execution of its own decrees while 
those decrees are under appeal. | 

But in the present case the lower Court had taken upon 
itself in this suit to stay the execution of a decree, which 
had been pronounced by the High Court in another suit. 
It was held that the Subordinate Judge had in point of 
law no power to deal with the proceedings in that other 
suit at all. Не had a right, whilst the question in this 
suit was awaiting trial, to restrain the defendants by an 
interim Injunction from enforcing his decree in the former 
suit. That he might do by an order upon the defendants 
personally, But as soon as those questions were decided 
against the plaintiffs, the Subordinate Judge had no right 
to restrain the defendant further, upon the mere possibility 
of the Appellate Court reversing his decree ; and it is 
clear that he had no right to do so under the section of the 
Code upon which he appeared to have acted. 

It was observed in conclusion that, if any Court had a 
right to grant an Injunction at that stage, it would be the 
Court of Appeal, but that it was no part of the Court’s 
present duty to decide whether any Court had such a 
power, or still less that, having the power, it ought to 
exercise it. The Appellate Court however held that the 
Court below, having made a decree against the plaintiffs, 
had no right, in aid of the plaintiffs, to restrain the defend- 
ant from proceeding in the other suit, and accordingly 
the rule was made absolute with costs.! 








1 Gossain Money Puree v. Gour 146 (1884), 
Pershad Singh, I. L. R., 11 Cal., 
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A Court of first instance may, however, review its own 
decree and order! or stay the execution of its own decree.? 
Execution of a decree is not stayed solely by reason of an 
appeal, but, if an application be made for stay of execution 
of an appealable decree before the expiry of the time 
allowed for appealing therefrom, the Court which passed 
the decree may for sufficient cause order the execution to be 
stayed, provided it is satisfied that substantial loss may 
result to the party applying for stay of execution unless 
the order is made, that there has been no unreasonable 
delay, and that security? has been given by the appli- 
cant. The usual course is to stay proceedings pending 
an appealonly when the proceedings would cause irrep- 
arable injury to the appellant. Меге inconvenience and 
annoyance is not enough to induce the Court to take 
away from the successful party the benefit of his decree.’ 
The Court may, however, stay the execution of a decree 
and suspend the operation of an Injunction given thereby, 
if there be danger of irreparable mischief being done 
in the meantime.’ 

The Appellate Court has the same power in respect of 
granting an Injunction which the Court of original juris- 
diction has. If therefore a party whose suit has been 
dismissed desires to have any measure taken for the pre- 
servation of the property or right which he claims, he is 
at liberty after filing his appeal to apply to the Appellate 
Court which has authority to make such an order and 
which will, on a proper case, restrain the act complained of 
pending the determination of the appeal? The Injunction 


5 Walford v. Walford, L. R.,3 
Ch. Ap., 812, 814, per Sir W. Page 
Wood, L. J. 

6 Id.; Rorkell v. Whitworth, 19 
W. К. (Eng.), 801, 807. 

1 Shaikh Moheeooddeen v. Shaikh 
Ahmed Hossein, 14 W. R., 384, 385 
Gossain Money Puree v. 


1 Civ. Pr. Code, s. 623. 

2 Civ. Pr. Code, s. 545. 

3 See, however, Civ. Pr. Code, s. 
517, according to the provisions of 
which no security is required from 
Government or public officers. 

* Civ. Pr. Code, s. 545, as to 


security in case of order for execu. 
tion of decree appealed against. 
See ss, 546, 547, ib. 
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may be issued either in regular! or special? appeal. In 
granting an Injunction the Appellate Court will be in- 
Eod by those considerations whieh weigh with Courts 
of original jurisdiction in entertaining applieations of 
the same kind. It will consider amongst other things 
whether there is a danger of multiplicity of proceedings 
and whether any practical injury will be caused by the issue 
of an order? It is, however, apprehended that, having 
regard to the fact that there has been an adjudication 
upon the legal right in the decree appealed from, the issue 
of Injunctions by Appellate Courts will be confined within 
strict limits and only to clear cases where otherwise 
irreparable damage would ensue upon principles similar 
to those which regulate the stay of execution of decrees. 
The Court may further safeguard the interests of the party 
against whom the order is made by making the issue of 
the Injunction dependent on security being given by the 
applicant.* 

As in the case of Original Courts, a Court of Appeal 
may on a proper case review its own decree or order,® 
and may for sufficient canse order the execution of 
decrees passed by Subordinate Courts to be stayed 
pending the hearing of the appeal. When there has 
been no application for a stay of execution, or, if such an 
application be refused, the appeal may yet be advanced. 
So an appeal from a decree granting an Injunction to 
restrain the use of a trade-mark was ordered to be advanced, 
on the ground that the injury done to the defendant by 
the continuance of the Injunction, if wrongly granted, 


v. Rani Kishori, I. L. R., 10 All., 
80 (1887); Wilson у. Church, 11 Ch. 
D., 576, Kerr, 36; Kanahi Ram v, 
Biddya Ram, I. L, R., 1 All., 549, 
551, note (1873) ; See Civ. Pr. Code, 
ss. 582, 587, 592, 608. Wilson v. 
Church, 11 Ch. D., 576; Kerr, 
Inj., 30. 

2 Kirpa Dayal у. Rani Kishori, 
supra. 


? Kanahi Ram v. Biddya Ram, 
supra. 

8 Kirpu Dayal v. Rani Kishori, 
supra. 

^ Kirpa Dayal v. Rani Kishori, 
I. L. R., 10 АН., 80 (1887); and see 
s. 193, Civ. Pr. Code. 

5 Civ. Pr. Code, з, 623. 

38 Ib., s. 545. 
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would be irreparable.’ If a Receiver has been appointed, 
but the facts proved only warrant the issue of an In- 
junction, the Appellate Court will set aside the order 
appointing a Receiver and in liea thereof will issue an 
Injunction.^ An appeal from a final Injunction does not 
suspend its operation, and Ше doing of the act enjoined 
may be punished as a contempt notwithstanding such 
appeal. But when an interlocutory Injunction is granted 
upon the filing of the bill, but the bill is dismissed upon the 
hearing and plaintiffs thereupon appeal, the appeal does not 
have the effect of reviving the Injunction ; aud defendants 
are not therefore liable for contempt in doing the act, 
which had been originally enjoined, pending such appeal.? 


The High Court may call for the record of any case 
in which no appeal lies to the High Court, if the Court 
by which the case was decided appears to have exercised 
a jurisdiction not vested in it by law, or to have failed to 
exercise a jurisdiction so vested, or to have acted in the 
exercise of its jurisdiction illegally, or with material 
irregularity ; and may pass such order in the case as it 
thinks fitt And so when an applicant obtained a rule 
to show cause why an order of Injunction should not be 
set aside on, amongst others, the grounds that it had been 
made and issued without jurisdiction ; the High Court 
made the rule absolute with costs setting aside the order of 
Injunction complained of Апа so also where a petition 
praying for a temporary Injunction in a suit. was presented 
by the plaintiff in a Subordinate Court, but the Judge 
having refused to pass orders on it, without hearing the 
defendants and having ordered notice to issue to them, 
the plaintiff appealed to the District Judge, who granted 
the Injunction prayed for; it was held upon revision that 





1 Lazenby v. White, L. R.,6 Ch. § High Inj., $ 1431. 
Apps, 89: 4 Civ. Pr. Code, s. 622, 

2 Chandidat Jha v. Padmanand 5 Gossain Money Puree v. Gour 
Singh Bahadur, Il. L. R., 22 Cal,  Pershad Singh, 1. L., R., 11 Cal., 
450 (1595). 116 (1881), supra. 
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no appeal lay from the Subordinate Court, and that the 
District Judge had purported to exercise a jurisdiction 
not vested in him by law and the order was set aside." 

§ 26. Assuming that in any particular case the Court Шише 
c ә or Orders ant 
has jurisdiction to grant relief, and that the circumstances decrees issu- 

: e . . ing Injunc- 

are such that it would be a proper exercise of its discre- tions and 
tion to do so, and that it has in fact done so either by order- appointing 


Receivers. 
ing an Injunction to issue or a Receiver to be appointed, 
it remains to be considered how these orders are enforced 
and made effectual to secure the redress sought by those in 
whose favour they are made. A judgment of the Court 
which is /n personam may be enforced by process in perso- 
nam, that is by attachment of the person when the person 
is within the jurisdiction or by sequestration of the goods 
or lands of the defendant, when these are within the ju- 
risdiction of the Court, until the defendant do comply 
with the judgment or order of the Court.? This power 
of attachment, which has been termed the keystone of 
the equitable jurisdiction, results from the first principles 
of judicial establishments and must be an inseparable 
attendant upon every superior tribunal. Under the author- 
ity conferred by the Charters of the Supreme Courts 
and continued by their own Letters Patent, the High 
Courts in India possess the power of enforcing obedience 
to their orders by attachment for contempt,? and they have 
all the powers of a Court of Equity in England for en- 
forcing their decrees in personam.* The jurisdiction of 
the High Court to imprison for contempt is a jurisdiction 
that it has inherited from the old Supreme Court, and was 


I Luis v. Luis, I. L. R., 12 Mad., 
186 (1888). 

? Penn у. Lord Baltimore, 1 
Ves., 414 ; v. ante. 

$ Hassonbhoy v. Cowasji Jehan- 
gir Jassawalla, I. L. R., 7 Bom.,1 
(1551); Navivahoo v. Narotamdas 
Candas, І. L. R, 7 Bom., 5 
(1882). 


^ H. H. Shrimant Maharaj 


Yashvantrav Holkar v. Dadabhai 
Cursetji Ashburner, І. L. R., 14 
Bom., 353, 359 (1590), per Sargent 
C. J., citing Martin v. Lawrence, 
I. L. R., 4 Cal., 655 (1879); Hasson- 
bhoy v. Cowasji Jehangir Jassa- 
walla, I. L. R.,7 Bom., 1 (1881). 
As to the practice of the English 
Courts in the case of the breach 
of an Injunction, v. post, p. 89, 


Injunctions, 
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conferred upon that Court by the Charters of the Crown, 
which invested it with all the powers and authority of 
the then Court of King's Bench and of the High Court of 
Chancery in Great Britain, and this jurisdiction has not 
been removed or affected by the Civil Procedure Code.! 
The power of the Mofussil Courts to commit for 
contempt otherwise than under the authority of special 
statutory enactments conferring, or of case law recognising, 
that power, is a matter of doubt.? 

The Civil Procedure Code has, however, invested all 
Civil Courts with powers for enforcing their orders or 
decrees granting Injunctions. In case of disobedience of 
an order granting a temporary Injunction, such Injunction 
may be enforced by the imprisonment of the defendant 
for a term not exceeding six months,’ or the attachment of 
his property, or both. But no attachment under this 
section shall remain in force for more than one year, at 
the end of which time, if the defendant has not obeyed 
the Injunction, the property attached may be sold, and 
out of the proceeds the Court may award to the plaintiff 
such compensation as it thinks fit, and may pay the 
balance, if any, to the defendant.’ Section 493 of the 
Code thus provides a specific penalty for the breach of an 
Injunction, but it does not provide that one of the penal- 
ties which result from the infringement of an Injunction 
is that any dealing with property, the subject of such an 
Injunction, contrary to the terms of the Injunction, is illegal 
and void. The words of the section are not to be read 
as providing for any other penalty than that which is 
therein specially mentioned.® 





1 Marlin v. Lawrence, 1. L. R., 
4 CaL, 655 (1879), per White, J.; 
Hassonbhoy v. Cowasji Jehangir 
Jassawalla, supra, 4; Navivahoo v. 
ANarolaimdas Candas, supra, 12, 13. 

2 See Hassonbhoy v. Cowasji 
Jehangir Jassawalla, supra, at 
p. 35; Vavivahoo v. Nuarotaumdas 


Candas, supra, at pp. 18, 14. 

® See Martin v. Lawrence, supra, 
atop. Doi. 

^ Civ. Pr. Code, s. 493. 

5 Civ. Pr. Code, s. 493. 

6 The Delhi & London Bank у. 
Кат Narain, I. L. R., 9 AIl., 497, 
190 (1557). 
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The Code has also provided for the enforcement of 
decrees granting permanent Injunctions.” In the case of 
non-compliance by the defendant with such a decree the 
proper remedy open to the plaintiff to compel performance 
or abstention is in execution, and no suit will lie for damages 
for such non-compliance.? Thus the defendant having 
built a wall on the plaintiff’s land, the plaintiff brought a 
suit in which he asked for damages for the trespass and 
an Injunction, and a decree was passed for damages and 
for a mandatory Injunction directing the defendant within 
two months to remove the wall, and to restore the plain- 
tiffs premises to their former condition. Two years sub- 
sequently the plaintiff brought another suit for damages, 
alleging his cause of action to be the defendant’s dis- 
obedience of the mandatory Injunction, and proving as 
damages that people were deterred from becoming his 
tenants by fearing that, owing to the defendant’s previous 
action, the hillside on which the plaintiff's premises were 
situate was likely to fall. There was no structural or 
other damage done to the plaintiff's property other than 
that which was done prior to the commencement of the 
previous suit. It was held, distinguishing the case from 
that of Mitchell v. Darley Main Colliery Со. that the 
suit would not Пе for damages for non-compliance with 
the mandatory Injunction, to compel the performance of 
which the plaintiff had his remedy in execution, in the 
manner provided in the Code.* Ву the terms of the latter, 
when the party against whom a decree for the specific 
performance of a contract, or for restitution of conjugal 
rights, or for the performance of, or abstension from, any 


1 Civ. Pr. Code, s. 260; v. post. 

? Jawatri v. H. A. Emite, I. L. 
R., 13 ALL, 98 (1890). 

8 Т,.Н.,11 App. Cas., 127. (This 
was a suit for damages by reason 
of the excavation by the defendant 
company of coal without leaving 
support for the surface. Subsi- 


W, IR. 


dence occurred, and compensa- 
tion was given for that damage. 
Subsequently à fresh subsidence 
occurred, and it was held that such 
subsidence gave а fresh cause of 
action.) 

* Jawatri v. Н А. Emile, supra. 
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other particular aet has been made, has had an opportu- 
nity’ of obeying the decree or Injunction, and has wilfully 
failed to obey it, the decree may be enforced by his 
imprisonment, or by the attachment of his property, or by 
both? 

The Code has prescribed the manner in which the decree 
is to be enforced, namely, by imprisonment, or attachment 
of property, or by both, and the decree is enforceable only 
in the manner prescribed. Thus where the execution of 
a decree was sought which directed the defendant to pull 
down and remove an obstruction the Lower Court was 
held to have been in error in directing an order to issue 
to the Nazir to remove such obstruction.* When any 
attachment under this section of the Code has remained 
in force for one year, if the judgment-debtor has not 
obeyed the decree and the decree-holder has applied to 
have the attached property sold, the property may be sold ; 
and out of the proceeds the Court may award to the decree- 
holder such compensation as it thinks fit, and may pay 
the balance, if any, to the judgment-debtor on his applica- 
tion. If the judgment-debtor has obeyed the decree and 
paid all costs of executing the same which he is bound 
to pay, or if, at the end of one year from the date of 
the attachment, no application to have the property sold 
has been made and granted, the attachment shall cease to 
exist.® 

Section 188 of the Penal Code, dealing with the offence 
of disobedience to an order duly promulgated by a public 
servant, applies to orders made by public functionaries for 





3 See Kishore Bun Mohunt v. 
Dwarkanath Adhikari, Y. L. R., 21 
Cal., 754 (1894). 

2 Civ. Pr. Code, s. 260. 

8 Bhoobun Mohun Mundulv. No- 
bin Chuuder Bullub, 18 W. R., 252 
(1872); Protab Chunder Doss v. 
Peary Chowdhrain, I. L. R, 8 
Cal., 174 (1881). 


* Protap Chunder Doss у. Peary 
Chowdhrain, supra, in which also 
the procedure to be observed in 
an application for execution is 
pointed out: see also Bhoobun Mo- 
hun Mundul v. Nobin Chunder Bul- 
lub, supra. 

5 Civ. Pr. Code, s. 260. 

6 Ib. 
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publie purposes, and not to an order made by way of 
Injunction in a civil suit between party and party.! 

If an Injunction has been granted restraining a person 
from interrupting the aecess of light and air to certain 
windows, and the Court considers that the Injunction has 
been infringed, an attachment will issue, even though the 
defendant has proceeded according to the advice of his 
surveyor and legal adviser in constructing the building 
complained of as a breach of the Injunction. The Court 
in such cases does not consider itself bound by the opinion 
of surveyors, but will form its own judgment as to the 
probable effect of the structure complained of? In the 
case now cited an attachment was ordered to issue, but at 
the suggestion, and by the consent of the plaintiff, the 
writ was ordered to lie in the office for a fortnight before 
being executed, in order to afford the defendants time to 
propose terms of arrangement.’ 

А. Receiver is an officer of the Court, and the Court will 
therefore see that he performs his functions and will pro- 
tect the agent appointed under its orders. Being such 
officer his possession is simply the possession of the Court : 
and to such an extent is this the case, that any attempt to 
disturb that possession, without the leave of the Court, 
is a contempt of Court. Thus an attachment of money 
in the hands of the Receiver is an interference with the 
Court's possession through its officer, the Receiver, and 
may not therefore be made without the Court's leave first 
obtained. The mere appointment of a Receiver operates 
as an Injunetion against the parties, their agents and 


1 Inthe matter of the petition of 
Chandra Kanta De, I. L. R., 6 Cal., 
445 (1880). 

? Pranjivandas Harjivandas v. 
Mayaram Samaldas, 1 Bom. H.C., 
O. C. J., 148 (1862). 

з See further asto theconsequen- 
ces of a breach of injunction, post. 

* Dinnonaulh Sreenonee v. C. 5. 


Hogg, 2 Hay, 395, 397 (1863). 

5 Wilkinson v.Gangadhar Sirkar, 
6 B. L. R., 486, 487 (1871) Kerr 
on Receivers, 139. 

6 J. Kahn v. Ali Menomea Haji 
Umer, I. L. R., 16 Bom., 577 (1392); 
followed in Mahommed Zohwurud- 
deen v. Mahommed Noorvoddeen, 
METRIC ECSS): 


Effect and 
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persons claiming under them, restraining them from 
interfering with the possession of the Receiver, except by 
permission of the Court.! The Court requires and insists 
that application should be made to it for permission to take, 
possession of any property of which the Receiver has taken 
or is directed to take, possession. The rule is not confined 
to property actually in the hands of a Receiver. The Court 
will not permit any one, without its sanction and author- 
ity, to intercept or prevent payment to the Receiver of any 
property which he has been appointed to receive, though 
it may not be actually in his hands? The form in which 
the Court usually enforces its orders in the matter of 
Receivers is by committal to prison, or by ordering the 
party in contempt to pay the costs and expenses occa- 
tioned by his improper conduct and the eosts of the 
applieation.5 The High Courts in India being Superior 
Courts of Record have full powers to punish for contempt 
of their orders committed either directly, or through in- 
terference with the action of officers appointed by them.’ 
It has already been observed that the nature and extent of 
the powers of Mofussil Courts in the matter of contempt 
is doubtful in the absence of express statutory provision on 
the subject. The Civil Procedure Code does not directly 
provide for the case of the breach of, or the enforcement of, 
orders under s. 503 (otherwise than in execution of a 
decree), as it does in the case of interlocutory orders 
under ss. 492, 493. But the order appointing a Receiver 
operates per ве as an Injunction and, if necessary for the 
purpose of giving express effect to the order, an Injune- 
tion may be granted in terms. 

$ 27. Anlnjuncüon operates from the date of the order 
being made and not from the time of the sealing of the 
writ or even from the time of its being drawn up; and a 








41 Mahommed Zohuruddeen v. v. Birkenhead Docks, 20 Beav., 353. 
Mahonuned Noorooddeen, supra, at 8 Kerr op. cit., 139, 151, 152. 
p. 91. 5 v. ante, pp. 79, 80, and cases 
2 Kerr on Receivers, 140; Ames there cited. 
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party who has notice of an order is bound by it from the 
time it is pronounced. The operation and effect of a 
final Injunction is to perpetually inhibit the defendant 
from the commission of the act enjoined ; and of an inter- 
locutory Injunction to prohibit the commission of a parti- 
cular act during the period mentioned in the order. An 
Injunction generally only protects the plaintiffs named in 
the record ;? and persons not named in the order of In- 
junction are not liable to be committed for a breach, though 
if with notice of the Injunction they do acts in violation 
thereof, they may be committed for contempt.* The viola- 
tion ofasubsisting Injunction, however erroneous, made with 
jurisdiction will render the offender liable to be commit- 
ted for contempt ;* but a defendant who is charged with a 
breach may show that the order has expired.’ An under- 
taking entered into with the Court is equivalent to and will 
have the effect of an Injunction so far, that any infringe- 
ment thereof may be made the subject of an application 
to the Court$. It is no breach of an Injunction for a per- 
son not a party to the suit, and who has not acquired a 
right pendente lite from any one as a party, to exercise a 
right which he had antecedently to the suit. In deter- 
mining whether the operation of an Injunction has been 
interfered with regard must be had to the terms of the 


Injunction itself. Asan order for commitment will not be 


a —  —— ——————— 





! v, post, pp. 99, 91,and cases there 
cited. 

2 Lund v. Blanshard, 4 Hare, 
290. 

8 Wellestey v. Mornington, 11 
Beav., 180; Nilinadhub Mundut v. 
Mr. W. Е. Gillander, 2 Sevestre, 
951, 954 (1863) = v. post, p. 93. 

fv. post, p. 87. 

5 Daw у. Eley, З Eq., 496. 

6 London © Birmingham Ry. 
Со. v. Grand Junction Canal Co., 
1 Ry. Cas., 224, 241; Att. Gen. v. 
Manchester and Leeds Ry. Co., ib., 
436 ; Att.-Gen. v. Boyle, 10 Jur. N. 


S., 309; Lawford v. Spicer, 2 Jur. 
N. S., 564; but the Court will not 
enforce an undertaking given by 
mistake ; Mullins v. Howell, 11 Ch. 
D., 763. 

1 Bootle v. Stanley, 2 Eq. Ca., 
Ab., 528; and veson у. Harris, 
7 Ves., 256. So а stranger to the 
cause who is unconnected with the 
parties defendant, will not be 
liable for doing the act prohibited 
by the injunction: Boyd v. State, 19 
Neb., 28 (Amer.); but See also 
Avory v. Andrews, 30 W.R. (Eng.), 
561. 
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sustained, unless it сап be shown that there has been a 
breach of the Injunction,’ so if the Injunction be in 
general terms restraining а defendant from permitting a 
certain injurious effect to be produced by a given cause 
(but not restraining any definite act) the Court must be 
satisfied that the injury complained of was produced by 
the cause assigned.? But the general terms of an Injunc- 
tion will not be restricted by reference to the particular 
nature of the injury complained of, if it has been in 
spirit as well as in terms violated. The Court will not 
permit defendants to evade responsibility for violating an 
Injunction by doing through subterfuge that which, while 
not in terms a violation, yet produces the same effect by 
accomplishing substantially that which they were enjoined 
from doing.* 

An appeal from a final Injunction does not suspend 
its operation; nor where an interlocutory — Injunc- 
tion has been granted in a suit, which is ultimately 
dismissed, does the appeal have the effect of reviving the 
Injunction.6 An Injunction is not retroactive in effect, 
and a person who has been enjoined will not be held 
liable for contempt for the doing of any act before suit 
brought or Injunction granted. An Injunction irregu- 
larly or erroneously issued is voidable only, but an Injunc- 
tion granted by a Court without jurisdiction is wholly 
void? An Injunction, however regularly issued, has no 
effect in altering the right of property.2 So where an 
Injunction was issued against a person prohibiting her 
from parting with a taluk in which she had a beneficial 


1 Mann у. Stephens, 15 Sim., 377; Sim., 38; v. post, p. 92. 


Dawson v. Paver, 5 Hare, 424. 5 ү, ante, р. 78. 
3 Dawson у. Paver, 5 Hare, 524. ё People v. Albany & V. РЕ. Co., 
8 Att.-Gen. v. Great Northern 12 Ab. Pr., 171 ; Witter v. Lyon, 34 
Ry. Co., 4 DeG. & Sm., 75. Wis.,561 ( Amer.): High Inj., 51447. 


^ Gibbs v. Morgan, 39 N. J. Eq., 7 v. post, p. 88. 
19 (Amer.); and See Zoder v. § Nilmadhub Mundul v. Мт. W. 
Arnold, 15 Jur., 117; Grand Е. Gillander, 2 Sevestre, 951, 955 
Junction Canal Co. v. Dimes, 17 (1863). 
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interest until the further orders of the Court, but she sub- 
sequently and during the continuance of the Injunction 
executed a putni and Zjarah of the property, it was held 
that the putni and ¿ijarah were not void by reason of their 
having been made pendente lite or otherwise, but were 
operative as against herself and to the extent of binding 
all the interest she possessed in the property. As against 
all the world they passed the legal estate in the property, 
though the grantees taking no greater interest than she 
had or might have, held it subject to the rights and 
equities of the parties to the suit in which the property 
was in dispute and in which the Injunction was made. The 
property in such а case is not zn custodia legis as it would 
be, if attached and placed in the possession of a Receiver.! 
The Code in providing a specific penalty for the breach of 
an Injunction,? does not provide that one of the penalties 
which result from the infringement of an Injunction, is that 
any dealing with property, the subject of such an Injunction, 
contrary to the terms of the Injunction, is illegal and void.? 
$ 28. The granting of Injunctions being justly regarded Breach of an 
as one of the highest prerogatives of Courts of Equity, the i 
most exact and implicit obedience is required from those 
against whom the mandate of the Court is directed. 
With whatever irregularities the proceedings may be 
affected, or however erroneously the Court may have 
acted in granting the Injunction in the first instance, 
1б must be implicitly obeyed as long as it remains in 
existence, and the fact that it has been granted erro- 
neously affords no justification or excuse for its violation 
before it has been properly dissolved. Upon proceedings 








! Nilmadhub Mundul v. M. W. 1323; Harding v. Tingey,12 W. R. 
Gillander, 2 Sevestre, 951, 955  (Eng.), 684; Spokes v. Banbury 
(1863). Board of Health, 1 Eq., 42: Wood- 

2 Civ. Pr. Code, s. 493. ward v. Earl of Lincoln, 3 Sw., 

* The Delhi and London Bank 626; Russell v. Anglian Railway 
v. Кат Narain, І. L. R., 9 Al, Со., 3 Mac. & G., 104, 117; Parting- 
497,499 (1887). ton v. Booth, 3 Meriv., 148. 

* High Inj., 5 1416; Joyce, Inj., 
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for contempt the only legitimate enquiry is whether the 
Court granting the Injunction had jurisdiction of the 
parties and of the subject-matter, and whether it made the 
order which has been violated, and the Court will not in 
such proceedings consider whether the order was errone- 
ous. The reason for the rule is found in the necessity of 
preserving the respect and obedience due to the mandates 
of equity, and of preventing the disastrous confusion 
which would inevitably result from allowing parties 
against whom Injunctions were issued to be themselves 
the judges of the propriety of the relief, or of the 
regularity of the proceedings. From the nature of the 
case the tribunal granting the relief must itself be the 
arbiter, and its commands are to be strictly observed, 
until properly revoked. And if the Court granting the 
relief had jurisdiction of the subject-matter, the fact that 
its power was erroneously exercised does not render the 
Injunction void but only voidable, and until it is set aside 
or revoked it is entitled to implicit obedience.! But 
while obedience is thus required the rule is to be under- 
stood with the qualification that the Court has jurisdiction 
over the subject-matter in controversy. For if the Court 
has no jurisdiction over the matter involved, or if it has 
exceeded its powers by granting an Injunction in a matter 
beyond its jurisdiction, its Injunction will be treated as 
absolutely void, and defendants cannot, in such case, be 
punished for contempt for its alleged violation.’ 


1 High Inj., $$. 1416, 14317. An thatthe order may be discharged. 


Injunction, however erroneously 
granted or irregularly obtained, is 
an order of Court and must be 
obeyed; Woodward v. King, 2 Ch. 
Ca., 203; Partington v. Booth, 3 
Meriv., 149 Woodward v. Earl 
of Lincotu, supra; Marquis of 
Dowushire v. Lady Saudys, 6 Ves., 
109. The order must be discharg- 
ed before it ean be disobeyed. 
When there is an irregularity the 
proper course is to move at onee 


Robinson v. Lord Byron, 2 Diek., 
103; Woodward у. King, ib., 197, 
and See eases eited in Joyce's Inj., 
1323, 1324. As to the form of 
notice of motion to discharge, 
See Dan. Ch. Pr., vol. iii, Nos. 53, 
1679. 

2 Wallon v. Develing, 61, IIl. 
201 (Amer.) ; Darst v. The People, 
62, Ill. 306; Andrews v. Knox Co., 
70, Ill. 65; Dickey v. Reed, 78, IM. 
261, cited in High Inj., $ 425. 
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The violation of an Injunction constitutes a contempt 
of the Court from which it issued and will be punished 
accordingly. The High Courts in India have the same 
powers in the matter of contempt as the Courts in 
England.! According to English practice if there be a 
breach, an order for committal is obtained on motion, and 
generally notice of the motion must have been duly served 
personally on the party who has committed the contempt.? 
The motion to commit must be supported by affidavits, 
proving the due service of the notice of motion or 
order 257, that the party had notice of the Injunction and 
that he has committed a breach of it. The affidavits in 
support of the application must specify the particular acts 
constituting the breach, and a general allegation that the 
defendant has violated the order is not sufficient. If, on 
the hearing of the motion to commit, the fact of a breach 
is disputed, a trial of the question of fact will, if 
necessary, be directed. If, upon hearing the motion, the 
Court is of opinion that the party is guilty of a breach 
of Injunction, the Court will commit him to prison, or if 
the breach is not wilful or contemptuous, or if the de- 
fendant has endeavoured to set himself right, or if the 
defendant 1s blameless, the contempt having been com- 
mitted by a servant or agent employed by him, or by his 
wife,’ or if the defendant expresses regret for what he 
has done, the Court is generally satisfied by merely 
making him pay the costs of the application of bringing 
the breach under its notice. If the party guilty of a 








! Videante, p. 79, and cases there 
cited. As to the provisions of the 
Civil Procedure Code, See s. 493, 
and ante, p. 80. 

2 As to ex purte orders, see Du- 
rant v. Toore, 2 R. & M., 33; 
Lechmere Churlton’s case, 2 M. & 
C., 316; Ex parte Clarke, 1 R. & 
M., 563. 

3 Rantzen v. Rothschild, 14 W. 
R, (Eng.), 96; Ex parte Langley, 18 


Ch D., 121; Hope v. Carnegie, 7 
Eq., 251. It is of course the clear 
duty of a person enjoined to 
restrain his employees; and if he 
permits the act to be done by 
them through negligence and in- 
attention, he is in contempt: 
Poertner у. Russell, 33 Wis., 193 
(Amer.). 

+ Joyce's Inj., 1334—1339 ; Kerr, 
Inj., 610—619. Nor will the Court 
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breach of Injunction is a corporate body,' or a company, 
or a person against whom process of contempt cannot 
issue, whether from his being out of the jurisdiction,’ or 
otherwise, the proper course is to move that a writ of 
sequestration shall issue. to sequester the personal estate, 
and the rents, issues and profits of the real estates of the 
defendants, until the further order of the Court.* 

An application to eommit for violation of an order 
for an Injunetion is a matter stricssimi juris) And 
therefore when proceedings are instituted to punish a 
defendant for breach of an Injunetion the faet of his 
guilt must be elearly and explicitly established to the 
satisfaction of the Court.6 The breach of an Injunction 
being in the nature of a tort it is no objection that the 
plaintiff has moved to commit one of the defendants only? 

An Injunetion operates from the date of the order 
being made and not from the time of the sealing of the 
writ or even from the time of its being drawn up 
A party may be committed for the disobedience of an order 
of Injunetion between the date of the making of the order 
and that of its issue, the reason being that if the rule were 
otherwise the party against whom the order was made 
would have all that time during which he might defeat the 








in general make the order for com- 
mitment, if not pressed to do so. 
See In re Bryant, L. R.,4 Ch. D., 
98, 100. 

1 Att.-Gen. v. Great Northeru 
Railway Co.,4 DeG. & Sm., 75; 
Spokes v. Bunbury Board of Health, 
L.R., 1 Eq., 14%, К. (Eng.), 
128; Selous v. Croydon Board of 
Health, W. N. (1885), 105. See East 
India Company v. Kynaston,3 Bli., 
153, 163, 

? Re East of England Bank, 2 
Dr. & Sm., 281. 

8 See Storer v. Great Western 
Railway Co.,1 Y. & C., Ch. Ca., 
180; 11 L. J. (N. S.), 67. 

* Sce for the form of the order, 


Joyce, Inj., 1339; 1 Set., 296. 

5 Harding v. Tingey, 12 W. К. 
(Eng.), 685. 

6 Mann v. Stephens, 15 Sim., 377; 
the proceedings for contempt are 
quasi - criminal: Worcester v. 
Truman, 1 McLean, 483; High 
Inj., $$ 1449, 1454. See, however, 
also O'Shea у. O'Shea and Parnell, 
LR 115P. D3902. 

1 Newman v. Ring, 10 Jur., 463; 
5 L. J. Ch. (№. S.), 365. 

8 Rathray v. Bishop, З Madd., 
220; Osborne v. Tennant, 14 Ves., 
136 ; James v. Downes, 18 Ves., 522 ; 
Vansandan v. Rose, 2 J. & W., 264 ; 
Kempton v. Eve, 2 Ves. & B., 149 ; 
Goosh v. Marshall, 8 W. R., 410. 
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order of the Court by doing the act which the Injunction is 
intended to restrain. But the rule is not intended to ex- 
cuse improper delay in getting the order drawn up and 
served, much less a total failure to get the order issued. 
So where, in May 1855, an order of Injunction was drawn 
up and served on the attorney of the defendant, but no writ 
of Injunction was ever issued in pursuance of it, it was 
held in a suit brought in 1862 that it was very doubtful 
whether the plaintiff in the original suit in which the 
Injunction was made could ever have obtained an order 
for the commitment of the defendant for breach of the 
Injunetion.! And that if this argument was of any 
weight as between the parties to a suit it applied à fortiori 
in the ease of third parties, whom it is sought to 
affect by the Injunction? A party who has notiee of an 
order is bound by it from the time itis pronouneed.* Any 
means of information whereby notice of the order is actu- 
ally brought to the knowledge of the parties enjoined is 
sufficient ; and it is not requisite that a defendant 
against whom an Injunetion has issued, should be officially 
apprised of its existenee or be served with process in the 
eause to render him liable for contempt, in commitüng 
a breach of the Injunction. Violation of the Injunction 
will constitute a contempt, if the purport and effect are 
verbally explained to the defendant,* or if he be served 
with a written notice and admits his belief that the order 
was made,® or if he remain in Court during the argument 


| Nilmadhub Mundul v. Mr. W. 630; but even the latter, will be 


F. Gillander, 2 Sevestre, 951, 954 
(1863), citing Vansandan v. Rose, 2 
Jacob & Walker, 264; James v. 
Downes, 18 Ves., 522. 

2 Ib. 

з M" Neill v. Garratt, Cr. & Ph., 
99. If the matter be pressing, ac- 
tual service of the order will be dis- 
pensed with, and service of a сору 
of the minutes of an order or of a 
notice of its having been obtained; 
will be sufficient: Kerr, Inj., 641, 


unnecessary in order to secure a 
committal, if it can be shown that 
the defendant had actual notice 
of the order : v. cases cited, post. 

^ Vansandan v. Rose, 2 Jac. & 
W.,264; and See Gooch у. Marshall, 
8 W. R., 410. 

5 Kimpton v. Eve, 2 Ves. & B., 
349, and even though he claims 
to have acted under the advice of 
counsel, ib. See p. 94, note (1). 
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of a motion, though he leave it just before the order is 
made, knowing from what has passed that it will be so 
made, or if, though not officially apprised of the issue, 
he has been informed of it by one of the parties to the 
suit,” or if he receive notice by telegraph of the granting 
of an Injunction. Ifa party has by himself or his attor- 
ney notice in any other way of the issue, even thongh it 
be not a regular notice, it is a breach of the Injunction to 
disobey it; but there should be no delay in the drawing 
up of the order.* But the Court will not punish unless 
it be clear that the party alleged to be in contempt knew 
that the Injunction had been issued.’ 

In determining whether an Injunction has been violated 
regard must be had to the terms of the Injunction itself. 
In deciding whether there has been an actual breach of an 
Injunction, it is important to observe the objects for which 
the relief was granted as well as the circumstances attending 
it.7 Moreover, the violation of the spirit of an Injunction, 
even though its strict letter may not have been disregarded 
is a breach of the mandate of the Court. On the other 
hand, when the conduct complained of, although literally 
a breach of the Injunction, is not so in spirit, and where 
defendants have acted in good faith, and there is no 
evidence of any intention on their part to violate the 
order, they will not be held guilty of contempt? An in- 
tention to violate an Injunction is immaterial, unless the 








1 Osborne v. Tennant, 14 Ves., Follett, Dick., 116 ; James v. Dow- 
136. nes, 18 Ves., 522; Bateman v. Wiatt, 
2 Hall v. Thomas, 3 Edw. Ch., 11 Beav., 587. 
220: 5 Carrow v. Ferrier, supra. 


6 ү, ante, p. бә. 
7 Loder v. Arnold, 15 Jur., 117. 
8 Grand Junction Canal Co. у. 


з [n re Bryant, L. R. 4 Ch. D., 
98; Ex-parte Langley, DL. 13 Ch. 
D., 110. But the presence of de- 


fendant's counsel in Court without 
instructions is not notice to the 
defendants; Carrow v. Ferriev, 81 
I: T Ch DS 

* Joyce, Inj., 1325; Lawes v. 
Morgan, 5 Price, 518; Powell v. 


Dimes, 17 Sim., 38. 

9 Fraas v. Barlement, 10 C. E. 
Green, 81 (Amer.) ; the defendant 
will not be committed for some tri- 
tlingthing not causing real mischief: 
Baxter v. Bower, 44 L. J. Ch., 626, 
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breach be actually carried into effect.! It has been held 
that, if a complainant, at whose instance an Injunction has 
been granted, himself consents to its violation, he is 
estopped from afterwards having the defendant punished 
for such violation. The conduct of the party obtaining 
the Injunction, as well as the motive of the defendant in 
violating it, may properly be taken into account in deter- 
mining defendant's liability for the breach.? But to de- 
prive a party obtaining the order of the right to move for a 
committal for its breach, on the ground of his acquiescence 
therein, the defendant must show such a degree of 
acquiescence as would suffice to create a new right in 
himself. 

Only the person against whom an Injunction is issued 
may be committed for its breach, but a person who, 
with knowledge of an Injunction against a particular 
person, aids and assists that person to commit a breach 
of the Injunction, may himself be conimitted for contempt 
though not for breach of the Injunction. А тап may 
be guilty of a breach of an Injunction by aiding and 
abetting those who are committing an act inconsistent with 
it, although he should not actually take part in such act. 
And there may be a contempt by assisting in the official 
act of a person acting under lawful authority.” It is no 
answer for a defendant to say he has acted under advice. 
So, if an Injunction has been granted restraining a person 
from interrupting the access of light and air to certain 
windows and the Court considers that the Injunction has 
been infringed an attachment will issue, even though the 





1 Grand Junction Canal Co. v. 
Dimes, 18 L. J. Ch., 419. 

? Howard v. Durand, 36 Ga., 
346 (Amer.). 

3 Mills v. Cobby, 1 Meriv., 3; 
Barfield v. Nicholson, 9 L. J., Ch. 
90; United Telephone Co. v. Date, 
25 Ch. D., 778: as to delay, See Si. 
John’s College v. Carter, 8 Jur.,1036. 

* Rodgers v. Nowill, 3 DeG. M. 


& G., 611, per Turner, L. J. 

5 Niimadhub Mnndul v. Mr. 
W. F. Gillander, 2 Sevestre, 951, 
954 (1863) ; Lord Wellesley v. The 
Earl of Mornington, 11 Beav., 180, 
181: See Joyce, Inj., 1327. 

6 St. John’s College у. Carter, 
8 L. J., 218 ; 4 My. & Cr., 497. 

т Woodward v. Earl of Lincoln, 
3 Sw., 626. 
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defendant has proceeded according to the advice of his 
surveyor and legal adviser in constructing the building 
complained of asa breach of the Injunction. The Court 
in such cases does not necessarily consider itself bound 
by the opinion of surveyors, but will form its own judg- 
ment as tothe probable effect of the structure complained of. 

In the case last cited attachment was ordered to issue; 
but at the suggestion and by the consent of the plaintiff, 
the suit was ordered to be in the office for a fortnight 
before being executed, in order to afford the defendants 
time to propose terms of arrangement. 

§ 29. If it appears to the Court that an Injunction 
which it has granted was applied for on insufficient grounds, 
or if, after the issue of the Injunction, the suit is dismissed 
or judgment is given against the plaintiff by default or 
otherwise, and it appears to the Court that there was no 
probable ground for instituting the suit, the Court may, 
on the application of the defendant, award against the 
plaintiff in its decree such sum, not exceeding one thousand 
rupecs, as it deems a reasonable compensation to the 
defendant for the expense or injury caused to him by the 
issue of the Injunction : provided that the Court shall not 
award under this section a larger amount than it might 
decree in a suit for compensation. An award under this 
section shall bar any suit for compensation in respect of 
the issue of the Injunction.’ 

The provisions of this section show that when a claim 
is dismissed an Injunction cannot subsist pending an ap- 
peal or until the period for lodging an appeal has elapsed ; 
for, if such were the case, the Court would not have had 
authority given it to grant compensation Section 497 








+ Pranjivandas Harjivandas v. Ahmed Hossein, 14 W. R., 384 
Mayaran Sama/das, 1 Bom. Н. (1870): See Raw Chand у. Pitan 
C. R., O. C. J., 148 (1863). Mal, I. L. R., 10 All., 506, 512, 

2 Civ. Pr. Code, s. 497: applies (1888); Yamin-ud-Dowlah v. Ahmed 
to H. C.: corresponds with s. 96 of Ali Ahan, I. L. R., 21 Cal., 561, 
Act VIII of 1859. 563 (1801) ; and anle, p. 70. 

8 Shaikh Moheceooddeen v. Shaikh 
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allows by implication the power of bringing a suit for 
damages where it recites that no one who has already 
obtained an award of compensation under the section shall 
be entitled to sue separately for damages, thus clearly 
leaving that remedy to those who do not wish to take 
advantage of the remedy given them by the Code. It is 
easy to conceive of cases in which the compensation award- 
able under that seotion would be altogether insufficient ; for 
the utmost that can be granted is Rs. 1,000.1. Where an 
application has been made and an award of compensation 
has been granted under this section the provisions of the 
latter bar any separate suit for compensation in respect 
of the issue of the Injunction. The corresponding section 
of Act VIII of 1859 concluded with the words * an award 
of compensation under this section shall bar any suit for 
damages in respect of the issue of the injunction.” And 
it was held thereunder that as that section provided express- 
ly that only an award of compensation should debar a suit 
for damages, it followed that an unsuccessful application 
by the defendant would not debar him from instituting 
a suit for the purpose of obtaining such compensation.’ 
And under the present section the denial of compensation 
would not be an “ award."? 

If a plaintiff brings a suit or makes an application, 
maliciously, or without probable or reasonable cause to a 
Court of competent jurisdiction to seize property of another 
person asthe property of his judgment-debtor, he may be 
liable for damages for any injury which may be oecasioned 
by reason of the order of the Court. Uponthesame priueiple, 
a person may be liable in damages for applying for an 
Injunction upon grounds which he knows to be insuffieient.* 

A suit for compensation for injury caused by an Injune- 
tion must be brought within three years from the date 


! Mr. Edward Wilson v. Kanhya (1870) ; S. C., 13 W. R., 305. 
Sahoo, 11 W. R., 113 (1869). 8 ©’Kinealy’s Civ. Pr. Code, 453. 

2 Nanda Kumar Shaha v. Gour * Joykalla Dassee v. Chand- 
Sankar, 5 B. L. R., App. 4, malla, 9 W. R., 133, 135 (1868). 
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when the Injunction ceases.! The time of the accrual of 
the cause of action is the time at which the plaintiff is 
damaged by the wrongful Injunction obtained by the 
defendant, and the cause of action continues as long as the 
Injunction remains in force ; but as soon as the Injunction 
is at an end limitation begins to run.? In such a suit it 
was held that where special damage is the gist of a plain- 
tiff's case and he fails to prove such damage he is precluded 


from recovering ordinary damages.® 





1 Act XV of 1877 (Limitation) (1870); S. C., 13 W. R., 305. 
Art, 42. 9 Mr. Edward Wilson v. Kanhya 


2 Nanda Kumar Shaha v. Gour Sahoo, 11 W. R., 143, 144 (1569). 
Sankar, 5 B. L. R., Apps. 4, 6, 
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$ 30. Though the exercise of tho jurisdietion to grant 
relief by the issue of an Injunction is a matter which is 
purely within the discretion of the Court,! and the latter is 
not bound to grant such relief merely because it is lawful 
to do so, yet that discretion is not arbitrary, but sound and 
reasonable and guided by certain fixed judicial prineiples.? 
As an Injunction is not to be arbitrarily refused where a 
proper case for its issue is made out, so it is not to be granted 
merely on the ground that it сап do no harm? The reme- 
dy by Injunction is no doubt a useful, but it is at the same 
time a very strong, remedy and one not ordinarily granted 
where any other remedy is fairly open to the applicant or 
where the conduct of the parties has been such as to make 
it a harsh remedy to give in a particular case.* 

The power which the Court possesses of granting Injunc- 
tions whether interlocutory or perpetual (however salutary) 
should be very cautiously exercised, and only upon clear 
and satisfactory grounds, otherwise it may work the great- 
est injustice. An application for an Injunction is an 
appeal to the extraordinary power of the Court, and the 
plaintiff is bound to make out a case showing a clear 
necessity for its exercise ; it being the duty of the Court 
rather to protect acknowledged rights than to establish 
new and doubtful ones. Moreover a temporary Injune- 
tion is a restrictive or prohibitory process designed to 
compel the party against whom it is granted to main- 
tain his status merely until the matters in dispute shall by 
due process of the Courts be determined. Аз such, an 
Injunetion is in its operation somewhat like judgment 
and execution before trial; it is only to be resorted to 
from a pressing necessity, to avoid injurious eonsequences 





2 Act I of 1877, s. 52. 5 Ware v. Regents Canal Com- 
2 v. ante, pp. 20, 63. pany, 3 DeG. & J., 231, per 
* Dunn v. Bryan,7 1v. R., Eq.,113. — Lord Chelmsford, L. C.; v. aute, 
* Noyna Misser v. Rupikun, i. р. 64. 

L. R., 9 Cal., 609, 611 (1882). e Hilliard, Inj., $ 16. 
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which cannot be repaired under any standard of com- 
pensation.! 

With such modifications as arise from the fact that an 
Injunction is claimed before or at the conclusion of the 
hearing of the right, the general principles upon which 
temporary and perpetual Injunctions are granted are the 
same. 

In the case of temporary Injunctions : (1) The applicant 
must show a fair prima facie case in support of the right 
claimed ; and (2) an actual or threatened violation of that 
right; (3) produetive of irreparable or at least serious 
damage ; (4) his conduet must be such as not to disentitle 
him to assistance: it should be fair and honest, and in 
particular there must be no acquiescence or delay ; (5) 
there must be a greater convenience in granting than in 
refusing the Injunction ; and lastly (6) equally efficacious 
relief must not be obtainable by any other usual mode 
of proceeding, except in case of breach of trust. With 
the exception of the first, all of the above conditions 
apply to perpetual Injunctions. In the place of the 
excepted condition, it is required that the legal right 
must be established before a decree for an Injunction can 
be made. Upon the grant of perpetual Injunctions, 
further questions arise as to the taking of accounts and 
the payment of costs. 

§ 31. The subject-matter of a temporary Injunction is Temporary 
the protection of legal rights pending litigation. Its object "°°" 
is to prevent future injury, leaving matters as far as possi- 
ble ¿n statu quo until the suit in all its bearings can be 
heard and determined? In exercising its jurisdiction to 
protect legal rights to property from irreparable or serious 
damage pending the trial of the legal right, the Court 
does not pretend to determine legal rights to property, 
but merely keeps the property in its actual condition 


3 Spelling's Extraordinary Re- Port of Bombay, Y. L. R., 1 Bom., 
lief, 8 21. 145 (1876). 
2 Stephen v. The Trustees of the 
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until the legal title can be established.! "The Court inter- 
feres on the assumption that the party who seeks its in- 
terference has the legal right which he asserts, but needs 
the aid of the Court for the protection of that right, or 
of the property in question, until the legal right can be 
ascertained.? 

The Court upon an application for a temporary Injune- 
tion will deal with the Injunction upon the evidence before 
it, and will confine itself strictly to the immediate object 
sought, and as far as possible abstain from prejudging the 
question in the cause.® 

An Injunction will only be granted to prevent the breach 
of an obligation (that is a duty enforceable by law) exist- 
ing in favour of the applicant? who must have a personal 
interest in the matter. In the first place, therefore, as 
interference by Injunction is founded on the existence 
of a legal right (see $ 15, ante) an applicant must be 
able to show a fair primá facie case in support of the 
title which he asserts? Being a severe remedy an 
Injunction will not be granted in the first instance 
except upon a clear przmá facie case and upon positive 
averments of the equities on which the application for the 
relief is based. The complainant must allege positively 
the facts constituting his grounds for relief, although 
it is not essential that he should establish his case, upon 
an application for an interlocutory Injunction, with the 
same degree of certainty that would be required upon 


! Harman у. Jones, Cr. & Ph., 
299, 301 ; Kerr, Inj., 11. 


2 Harman v. Jones, Cr. & Ph., 


vigation Company, 14 B. L. R., 357 
(1875). 

^ Act I of 1877, ss. 54, 3. 

5 Ib., s. 56, cl. (А). 


299, 301 ; Kerr, Inj., 11. 

8 G'opeenath Mookevjee v. Kally 
Doss Mallick, I. L. R., 10 Cal., 225, 
231 (1883); Chandidat Jha v. 
Padmanand Singh Bahadur, I. L. 
R., 22 Cal., 459, 466 (1885); Kerr, 
Inj., 24; Moran v. River Steam Na- 


6 Saunders v. Smith, 3 M. & C., 
111, 728; Hilton v. Lord Granville, 
Cr, & Lh., 283, 2025; Kerr, Ш) ШЕ 
Joyce’s Doctrines, 27. A clear 
right free from reasonable doubt 
must be satisfactorily shown. Hil- 
liard, Inj., $106. 
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the final hearing. Mere argumentative allegations or 
inferences from the facts stated do not suffice to meet 
the requirements of the rule requiring allegations to be 
specific, and the relief will not ordinarily be allowed where 
the facts upon which the complainant’s equities rest, are 
stated only upon information and belef. Upon an ap- 
plication for an interlocutory Injunction, the Court will not 
however decide which of the parties is right in their state- 
ment of facts. Looking at all the facts of the case it will 
consider whether it is right that the applicant should 
suffer the alleged threatened injury whilst his rights are 
being investigated. Of course if he has no rights cadit 
questio. But if his statement of facts is true and raises 
a fair and substantial question to be decided as to what 
the rights of the parties are, then the Court will issue 
the Injunction,’ though in doing so it will not assume 
that he has the right which he claims, nor that the 
defendant is justified in saying that that right does not 
exist.2 An applicant is not required to make out a clear 
legal title, but to satisfy the Court that he has a fair 
question to raise as to the existence of the legal right 
which he sets up,* and that there are substantial grounds 
for doubting the existence of the alleged legal right, 
the exercise of which he seeks to prevent.6 The Court 





! Spelling’s Extraordinary Re- v. Carter, 1 Ind. Jur. N. S., 411, 


lief, S. 25 ; v.1b,, $20; Hilliard, Inj., 
$S 15,52. Thus it is well estab- 
lished that the mere allegation of 
irreparable injury will not be suffi- 
cient, but the facts must appear on 
which the allegation is predicated 
in order that the Court may be 
satisfied as to the nature of the 
injury. Brauch v. Supervisors, 13 
Cal., 190 (Amer.): High Inj., $$ 31, 
3o. 

2 Moran v. River Steam Naviga- 
tion Company, 14 B. L. R., 352, 
357 (1875), per Markby, J. ; Gomes 


412 (1866). 

3 Moran v. River Steam Naviga- 
tion Company, supra. 

* Chandidut Jha у. Padinanund 
Singh Bahadur, I. L. R., 22 Cal., 
459, 464, 465 (1895); Shrewsbury 
and Chester Railway Company v. 
Shrewsbury and Birmingham Rail- 
way Company, 1 Sim., N. 8., 110, 
4206. 

5 Spurrow x. Oxford, Worcester 
and Wolverhampton Ruilway Con- 
pany, 9 Ha., 435, 411; Kerr, Inj., 
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inust, before disturbing any man’s legal right, or strip- 
ping him of any of the rights with which the law has 
clothed him, be satisfied that the probability is in favour 
of his case ultimately failing in the final issue of the 
suit.! The mere existence of doubt, however, is in 
itself insufficient to prevent the Court from granting an 
Injunction. The circumstance of the legal right being in 
doubt is a matter for serious attention ; but does not ren- 
der it incumbent on the Court to refuse an Injunction. 
The Court must be guided by a discretion according to 
the exigencies and the nature of each particular contro- 
versy. The Court must in this as in other matters pro- 
ceed upon probabilities ; nor is a contradiction upon 
the facts in itself a bar to the issue of an interim Injune- 
tion. In a large number of cases interim Injunctions 
issue simply in order to keep parties im statu quo while 
these rights are being determined, and there is generally 
a confliet upon the facts out of which these rights arise.? 
A probability of right is sufficient to sustain an Injunc- 
tion.* The Court will in many cases, interfere to 
preserve property zn statu quo during the pendency of a 
suit in which the rights to it are to be decided, and that, 
without expressing, and often without having the means 
of forming, any opinion as to such rights ; it is true the 
Court will not interfere if it thinks that there is no real 
question between the parties, but if it sees that there is 
a substantial question to be decided, it will preserve the 
property until such question can be regularly disposed of ; 
and in order to support an Injunction for such purpose 
it is not necessary for the Court to decide upon the merits 


! Kerr, Inj., 12; Atty.-Gen. v. 
Mayor of Wigan, 5 D. M. & G., 52. 

3 Ollendorf v. Black, 4 DeG. 
Sos, 200: WUL 

з Per Markby, J., in Moran v. 
River Steam Navigation Company, 
14 B. L. R,,357 (1875). But when 


the plaintiff's moving allegations 
are denied in such a manner as to 
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Inj., § 20. 

* Tonson v. Walker, 3 Sw., 679. 
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in favour of the plaintiff ; if the plaint states a substantial 
question between the parties, the title to the Injunction 
may be good, although the title to the relief prayed may 
ultimately fail.! 

Upon the question of proof of title a clear distinetion 
must be drawn between appheations for an Injunetion and 
for a Receiver. In the former case, it is sufficient if it be 
shown that the plaintiff has a fair question to raise as to 
the existence of the right alleged ; while in the latter ease, 

а good primá facie title has to be made out.? © 

The right to relief by Injunction is not excluded by the 
fact that a penalty has been imposed by Statute securing 
that right ; nor, in suits on contracts, because the con- 
tract provides for a penalty for its non-performance.* 

Assuming that the applicant has shown a fair and (ii) and an 
substantial prima facie case to be tried as to the existence заав 
of the legal right, or assuming that the right is not dis- at 
puted, but the fact of its violation is denied, the plaintiff 
must further establish that there is an actual® or threaten- 
ed® violation of that right. To entitle a person to an 
interlocutory Injunction, it is not necessary that a wrong 
should have been already committed. A Court of Equity 
will not require that which would in most eases defeat 


1 Great Western Railway Co. у. 7 Н. L., 600; Benode Соотатее 


Birmingham and Oxford Junction 
Railway Co., 2 Phill., 597; Joyce's 
Doctrines, 29. 

2 Chandidat Jha v. Padmanund 
Singh Bahadur, I. L. R., 22 Cal., 
459, 464, 465 (1895), citing Kerr, 
Rec., 3, 4 ; Kerr, Inj., 10, 11. 

8 Hayward v. East London 
Waterworks Company, 28 Ch. D.» 
139, 146. 

* Madras Railway b Ns 
Rust, Y. L. R.,14 AIL, 18, 22 (1890). 

5 Kerr, Inj.,12; Ripon v. Hobart, 
3 M. & K., 169, 176 ; Tipping v. 
Eckerstey, 2 К. & J., 264; Impe- 
rial Gas Company v. Broadbent, 


Dossee v. Soudaniney Dossee, І. L. 
R., 16 Cal., 257 (1889). 

6 ]b.; Bindu Basini Chowdhrani у. 
Jahnabi Chowdhrani, І. L. R., 94 
Cal., 260 (1896); Kalidas Jivram 
v. Gor Paijaram Hirji, I. L. R., 15 
Bom., 309 (1890) ; see Act I of 
1877, s. 54 [^ ‘invades or threatens 
toinvade "] Atty.-Gen. v. Forbes, 
2 M. & C., 123, 182; Нег v. Gill, 7 
Ch., 700; Tipping v. Eckersley, 
supra; Cooper v. Whittingham, 15 
Ch. D., 501; A/ty.-Genl. v. Acton 
Local Board, 22 Chi DT: 
Shafto v. Botckow, etc., Gan 56 L. 
J., Ch., 735. 
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the very purpose for which the relief is sought by allow- 
ing the commission of the act which it is sought to 
restrain. Satisfactory proof that the defendant threat- 
ens the commission of a wrong, which it is within the 
power of the Court to prevent, constitutes a sufficient 
ground to justify interference.! There is some conflict of 
views as to what imminency of irreparable injury must 
be shown to entitle a party to an Injunction, as well as to 
the true meaning of the term. An Injunction is never 
granted except for substantial reasons founded on actual 
interest? An Injunction is not justified by the fact that, 
if there be no intention on the part of the defendant to do 
the acts feared, the Injunction can do no harm. The 
evidence must show a probability of the defendant doing 
the act which it is sought to restrain.* To warrant the 
Court in granting or continuing an Injunction, it must 
be reasonably satisfied that there is an intention on the 
part of the defendant to do the acts sought to be restrain- 
ed, or, at least, that there is probable ground for believing 
that, unless the injunction is granted, there 1s danger of 
such acts being done. A plaintiff who complains, not 
that an act is an actual violation of his right, but that a 
threatened or intended act, if carried into effect, will be a 
violation of the right, must show that such will be an in- 
evitable result. It will not do to say that a violation of 
the right may be the result ; the plaintiff must show that 
a violation will be the inevitable result.® 

Where a threatened act is such that injury will inevi- 





Basini Chowdhrani v. Jahnabi 
Chowdhrani, I. L. R., 24 Cal., 260 


! Spelling's Extraordinary Re- 
lief, $ 18 ; High Inj., $ 18. 


2 [b.; as to interest, see Act I 
of 1877, s. 56, cl. (А). 

3 Dunn v. Bryan, 1 Ir. R., Eq., 
143. 

* Cowley v. Byas, 5 Ch. D., 944. 

5 Dunn у. Bryan, supra. 

6 Puttison v. Gilford, L. R., 18 
Eq., 256, 263 ; followed in Bindu 


(1896) ; see also Haines v. Taylor, 
10 Beav., 471; Goodhart v. Hyett, 
25 Ch. D., 190. A mere possibi- 
lity, or anything short of a reason- 
able probability of injury, is in- 
sufficient to warrant an injunction. 
Lorenz v. Waldron, 96 Cal., 243 
(Amer.), cited in Beach, Inj., $ 17. 
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tably follow, a Court may grant a perpetual Injunction 
restraining the continuance of that act even though no 
damage has actually accrued before institution of suit ; 
and where actual injury has occurred subsequently to 
the filing of the plaint, the plaint may be amended so 
as to show the nature and extent of suchinjury. The 
term “inevitably " is used not in the sense of there being 
no possibility the other way, but in the sense that there 
must be such great probability, that, in the view of 
ordinary men using ordinary sense, the injury would 
follow." | 

It is not sufficient that the complainant apprehends 
or fears the commission of prejudicial acts by the 
defendant, since there may, in fact, be no substantial 
grounds therefor ; facts establishing the probability of the 
commission of such acts, unless defendant be restrained, 
are necessary.” The rule upon this point has been sum- 
marised as follows? :— 

“The mere prospect or apprehension of injury, or the 
mere belief that the act complained of may or will be done, 
is not sufficient ;* but if an zntentzon to do the act com- 
plained of ean be shown to exist, or if a man Zns?sts on his 
right to do, or begins to do, or threatens to do, or gives notice 
of his intention to do, an act which must, in the opinion of 
the Court, if completed, give a ground of action, there is 
a foundation for the exercise of the jurisdiction. The 
mere denial by a man of his intention to do an act or to 
infringe a right will not prevent the Court from interfer- 
ing ; but if a man asserts positively that it is not his 
intention to do a certain act or to infringe a certain right, 


1 Bindu Basini Chowdhrani v. 174; Haines v. Taylor, 10 Beav., 
Jahnabi Chowdhrani, I. L. R., 75. 


24 Cal., 260, 264 (1896). 5 See English cases cited ante, 
? Spellings Extraordinary Re- р. 105, note ss. 5 & 6. 

lief, § 18. 6 Jackson v. Cator, 5 Ves., 688 ; 
$ Kerr, Inj., 12, 13. Potts v. Levy, 2 Drew, 272; Adair 


* Ripon v. Hobart, 8 М. & K., v. Yowng, 12 Ch. D., 19. 


(iii) produc- 
tive of irre- 
parable or at 
least serious 
damage. 
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and there is no evidence to show any intention on his part 
to do the act or infringe the right, the Court will not 
interfere.2 Nor will the Court interfere if a man who 
claims aright to do a certain act asserts positively that 
before proceeding to do the act, he wiil give notice of his 
intention to do it; and there is no reason to doubt the 
trnth of his assuranee.” 8 

Moreover, in all cases it is to be remembered that in 
the exercise of the discretion given to it by the Specific 
Relief Act, the Court will consider not merely whether 
the plaintiff's right has been infringed, or even materially 
infringed, but also whether, under all the circumstances of 
the case, he ought to be granted an Injunction as the 
proper and appropriate remedy for such infringement.’ 
When an injury has already been committed, and is not 
alleged to be continuing, thero is no ground for ап Injunc- 
tion. The appropriate function of the writ is to afford 
preventive relief only, and not to correct injuries which 
have already been committed, or to restore parties to rights 
of which they have already been deprived. It is not 
therefore an appropriate remedy to procure relief for past 
injuries. If the aet sought to be enjoined has already 
been committed, the Court will not interfere since the 
granting of an Injunction under such circumstances 
would be a useless act.® 

A person who sought the aid of a Court of Equity was 
required to satisfy the Court that its interference was 
necessary to protect him from irreparable, or at least 
serious, injury before the legal right could be established 





2 See Kristna Ayyan v. Ven- 8 Cowley v. Byas, 5 Ch. D., 950. 
catachella Mudali, 7 Mad. H. С. 4 Ganasham Nilkant Nadkarni 
R., 69, 71 (1572). v. Moroba Ramchandra Pai, І. L. 


2 Fooks v. Wilts, Somerset and R., 18 Bom. (1894), 488. 
Weymouth Railway Co., 5 Ha., 5 Coker v. Simpson, 7 Cal., 340 
199; Woodmau у. Robinson, 2 Sim, (Amer.), cited in Hilliard, Inj., $ 14. 
N. S., 904; Kernot v. Potter, 3 6 High Inj., s. 23 Beach, Inj., 
D. F. & J. 17, 457. $ 41. 
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at the trial.! In its general sense an “irreparable injury” 
is one which cannot be repaired by any means accessible 
to individual parties or by invoking the aid of others. 
In its teehnical sense, as used in connection with the 
question of granting or withholding preventive equitable 
aid, an injury is said to be “irreparable” either because no 
legal remedy furnishes full compensation or adequate 
redress, owing to the inherent ineffectiveness of sueh legal 
remedy, or because owing to the delay ineident to the 
prosecution of an action at law to final judgment and 
obtaining serviee therein, such judgment and process 
would prove fruitless of beneficial results? Бу the term 
“it is not meant that there must be no physical possibility 
of repairing the injury ; all that is meant is that the 
injury be a serious one, or at least a material one, and 
not adequately reparable by damages at law ; and by the 
term “inadequacy of the remedy by damages" is meant 
that the damages obtainable at law are not sucha com- 
pensation as will, in effect, though not ¿n specie, place 
the parties in the position in which they formerly stood.* 
The fact that the amount of damage eannot be accurately 
ascertained may constitute irreparable damage.® It is no 
objection to the exercise of jurisdiction by Injunction that 
а man may havea legal remedy. The question in all cases 


1 Kerr, Inj., 14, citing Cuddon v. 
Morley, 7 Ha., 206 ; Rigby v. Great 
Western Railway Company, 2 Ph., 
50; Elmhirst v. Spencer, 2 Mac. & 
G., 50; Child v. Douglas, 5 D. M. 
& G., 741 ; Dyke v. Taylor, 3 D. F. 
& J., 467; Atty.-Gen. v. Sheffield 
Gas Co., 3 D. M. & G., 304 ; John- 
son wv. Shrewsbury and Birming- 
ham Railway Co., ib., 931. 

? Spelling's Extraordinary Re- 
lief, 5 13. 

8 Pinchin v. London and Black- 
wall Railway Co., 5 D. M. & G., 
860. See Kerr, Inj., 14; Ripon v. 
Hobart, 3 M. & K., 175; East 


Lancashire Railway Co. v. Hal- 
tersley, 8 Ha., 90; Atly.-Gen. v. 
Shejield Gas. Co., З D. M. & G., 
304, 320; Bloxam v. Metropolilan 
Railway, 3 Ch., 354. 

+ Wood v. Sutcliffe, 2 Sim. N. S., 
165. This statement was adopted 
as explanatory of the term ‘‘ ade- 
qnate relief,” in s. 54, el. (c), of the 
Specifie Relief Act, in Ghunasham 
Nilkant Nadkarni v. Moroba Ram- 
chandra Pai, І. L. R., 18 Bom., 
488 (1894). 

> Cory v. Yarmonth and Nor- 
wich Railway Co., З Ha., 603; cf. 
Act I of 1877, s. 54, el. (b). 


Anantnath 
Dey v. Mac- 
kinutosh. 
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is whether the remedy at law is, under the cireumstances 
of the case, full and complete."! 

Damage is, however, never irreparable where compensa- 
tion affords a full and complete remedy.? Nor will an 
interlocutory Injunction be granted to restrain a wrong 
which is a mere technical invasion of the plaintiffs rights 
and does not threaten serious injury.® Аз has been con- 
cisely said, the Court will not grant an Injunction unless 
real injury is apprehended.* At the same time the damage 
apprehended or suffered need not be such that were com- 
pensation given it would be for a large amount. Nor on the 
other hand is the fact that the plaintiff would, on proof of his 
case, be entitled to heavy dainages sufficient ground for the 
issue of an Injunction. Тһе question in all cases is whether 
the remedy by Injunction is the appropriate remedy, 
a question which again depends upon another, namely 
whether damages would or would not afford adequate relief. 

The term “irreparable injury” may, in particular cases 
owing to circumstances peculiar to this country, bear a 
wider meaning than would be attached to it by an English 
Court. So where M obtained a decree against D and others 
(Hindus), on a title of purchase from them, for possession 
of an undivided moiety of a dwelling-house to the remain- 
ing moiety of which C (a Hindu) alleged he was jointly 
entitled, and that he and his family were in possession; on 
M's proceeding to obtain execution of his decree, C brought 


a suit, alleging that M had obtained no title under his 





! Spelling loc cit., quoting Joyce's 
Inj. See as to the last sentence in 
text: Lumley v. Wagner, 1 D. M. 
& G., 616. 

2 Kerrison v. Sparrow, 19 Ves., 
419; Garstin v. Asplin, 1 Mad., 
151; Cuddon v. Morley, 7 Ha., 206. 

3 Speliing op. cit., 3 19. 

4 Columbus у. Storey, 33 Ind., 195 
(Amer.), cited in Hilliard, Inj., $14. 

5 Lingwood v. Stowmarket Com- 
pany, L. R, 1 Eq., 79. “ Whilst I 


do not wish to encourage applica- 
tions to the Court upon trivial 
matters, on the other hand, I am 
far from holding ont the notion 
that anything like large or heavy 
damages must be recovered be- 
fore the plaintiff can be assisted," 
per Sir W. Page Wood,V. C. ; and 
see Campbell v. Scott, 11 Sim., 39; 
Goldsmid у. Tunbridge Wells Im 
provement Commissioners, L. R., 
1 Eq., 169 ; Hilliard, Inj., 18, 19. 
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purchase and praying for partition of the property. On 
an application for an interim Injunction to restrain M 
from executing his decree pending the partition suit, the 
Court granted the application and observed as follows :— 
“ Now I ought not to grant an interim injunction, if the 
mischief against which it is directed is capable of being 
compensated for by а money-payment or if it is not of 
such a kind as will cause the plaintiff irreparable damage, 
supposing that he has the right which he seeks to enforce 
in his suit. J here advisedly have recourse to the 
principle of ‘irreparable injury,’ although I am perhaps 
giving to it а somewhat wider application than would be 
accorded to it in the English Courts of Equity on a 
motion of this kind, because I think that, under the cir- 
cumstances of native society in this country, there may be 
such a thing as a trespass which works a truly irrepara- 
ble injury, although it does not effect a lasting alteration 
of the subject of enjoyment, and is such as in England 
might be capable of being compensated for in pecuniary 
damages. If in this case the question concerned simply 
possession, without more, of ordinary immoveable pro- 
perty other than a family dwelling-house, I see no reason 
why the plaintiff should not wait, until he had made out 
his title, and be then content with the compensation 
which would be afforded him in respect of the defendant's 
misdoing, in the shape of pecuniary damages. But here 
M is seeking to obtain possession of an undivided moiety 
of a dwelling-house, a portion of the other moiety of which 
is admittedly in the rightful enjoyment of the plaintiff 
and his family ; and certainly the plaintiff is in this 
position that he is entitled at any time to say that he will 
have his share divided off from the rest, and that he will 
not live in the house jointly with any given person who 
may be entitled to another share in it. Не has exercised 
this right as against M by saying that һе will not live in 
the house jointly with M, and asking for a partition. Of 
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course if the parties who are jointly entitled to property 
cannot come to an amicable arrangement for a partition, 
some interval of time must elapse before a binding 
partition can be effected between them in the ordinary 
course of law. If the parties are already in joint 
possession, that joint possession will generally continue 
during this interval. Dut when one of the parties, as 
in this case, is a newcomer, a difficulty no doubt occurs. 
Assuming that M. has a good title to the moiety of which 
he is seeking to get possession, inasmuch as an interval 
must elapse before a partition can be effected, the question 
before me becomes at any rate narrowed to this: Is M 
entitled during that interval to force himself into the 
family society of the plaintiff, and to make himself, so far 
as ibis practically possible, a member of the plaintiff's 
joint family in the occupation of the dwelling-house ? 
It appears to me clearly that he is not. I think that a 
forced joint occupation in this fashion of an undivided 
dwelling-house by an intruder, even though he be an 
owner, against the will of the resident Hindu co-parcener, 
amounts to a proprietary injury which the latter 1s not in 
equity called upon to sustain, and for which peeuniary 
damages would not be compensation. Money alone will 
not in any degree set the matter right, and therefore the 
injury isin its character irreparable ; also, there can be 
no doubt, I think, that it is substantial enough to justify 
the interference of this Court.” ! 

The Specific Relief Act enacts the same rules as those 
in force in England, and in applying those rules the Courts 
in India should be guided by the decisions of the Court of 
Chancery which are the source from which these rules have 
been drawn.? {Ín the case of obligations not arising from 





! Anantnath Dey v. Mackintosh, I. L. R., 8 Bom., 67 (1883). The 
6 B. L. R., 571, 572, 573 (1871), per limitation of the power to grant 
Phear, J. Injunctions created by s. 54 of the 

2 The Lund Morigage Bank of Specific Relief Act is identical 
India v. Ahmedbhoy Habibbhoy, with the conditions upon which 
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contract the Court may grant an Injunction in cases where 
the defendant is trustee of the property for the plaintiff, 
even though compensation in money would afford adequate 
relief ;! and similarly where the Injunction is necessary to 
prevent a multiplicity of judicial proceedings. And an 
Injunction may be granted in cases (a) where there exists 
no standard for ascertaining the actual damage caused or 
likely to be caused ;° (b) where pecuniary compensation 
would not afford adequate relief ;* and (c) where it is 
probable that pecuniary compensation cannot be got for 
the invasion or threatened invasion of the plaintiff's right 
to or enjoyment of property.* 





the Court of Equity in England 
has always asserted its jurisdic- 
tion: Dhunjibhoy Cowasji Umrigar 
v. Lisboa, I. L. R., 13 Bom., 250, 
260 (1888) See Shadi v. Anup 
Singh, I. L. R., 12 All., 486, 433, 
439 (1889). 

1 Act I of 1877, s. 51, cl. (a). See 
Ill. ( f) to s. 54 and the Illustration 
to cl. (a) of s. 12, ib. 

2 Jb., cl. (e). See Ills. (p) апа (q); 
The Land Mortgage Bank of Iudia 
v. Ahmedbhoy Habibbhoy, 1. L. R., 
8 Bom., 91 (1883) [this clause 
embraces as well repeated suits by 
the same plaintiffs as а series by 
different plaintiffs]; Ram Chand 
Dutt v. Walson & Co., 1. L. R., 15 
Cal., 220 (1887); Moran v. River 
Steam Navigation Company, 14 B. 
L. R., 359 (1875). 

8 Act I of 1877, s. 51, cl. (0); The 
Land Mortgage Bank of India v. 
Ahmedbhoy Habibbhoy, Y. L. R., 
8 Bom., 67, 72 (1883), Ramanacdhan 
v. Zamindar of Ramnad, 1. L. R., 
16 Mad., 409, 410 (1893); Ghana- 
sham Nilkant Nadkarni v. Moro- 
ba Ramchandra Pai, I. L. R., 18 
Bom., 489 (1894), See Illustration 
to cl. (5) of s. 12, Act 1 of 1877. 


* Act I of 1877, s. 51, cl. (с); 
Роппиѕаюті Tevar v. The Collector 
of Madura, 5 Mad. H. C. R., 91, 
25 (1869) ; Ramanadhau v. Zamin- 
dar of Батпаа, I. L. R.,16 Mad., 
409 (1893); The Land Morigage 
Bank of India у. Ahmedbhoy 
Habibbhoy, 1. L. R., 8 Bom., 67 
(1883); Nandkishor Balgovan v. 
Bhagubhai Pranvalabhdas, І. L. 
R., S Bom., 95, 97 (1883); Jamnadas 
Shankarlal у. Atmaram Harjivan, 
1. L R2 Bom.. 133 (1877); О. I. 
P. Railway v. Nowroji Pesianji, 
I. І. R, 10 Bom., 390 (1885); 
Ranchod Jamnadas v. Lallu Hari- 
bhai, 10 Бош. H. С, R., 95, 97 
(1573); Dhunjibhoy Cowasji Umri- 
gar v. Lisboa, Т. L. R., 13 Bom., 
259, 260 (1858); Kalidas Jivram v. 
Gor Parjaram Hirji, 1. L. R., 15 
Bom., 309, 310 (1599); Ghanasham 
Nilkant Nadkarni v. Moroba 
Ramchandra Pai, I. L. R., 18 
Bom., 488 (1891); Kadarbhai v. 
Rahimbhai, I. L. R., 13 Bom., 674 
(1889). See Illustrations to cl. (с), 
s. 12, Act I of 1877. 

5 Act I of 1577, s. 54, cl. (d); see 
ib., Ss. 12, cl. (d), and Illustration 
thereto. 
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Clause (a) has rather application to such cases as are 
referred to in the Illustrations (Л) and (2) to section 54 of 
the Specific Relief Act where there is no possible standard 
with reference to which the contemplated injury can be 
compensated than for example to a case of injury to pro- 
perty like a house occupied by its owner in danger of 
being deprived of its ancient light.! Even if it be difficult 
to suppose that pecuniary damages would not afford 
adequate relief, it must be shown that there is some 
standard for ascertaining them.? 

By the term * adequate relief” in clause (b) is probably 
meant such a compensation as would, though not in specie, 
in effect place the plaintiffs in the same position in which 
they stood before.6 It has been said that damages are a 
sufficient remedy where the injury is not so serious that the 
property might not still remain the plaintiffs’ and be as 
substantially useful to him as before.* 

Clause (c) probably refers to cases where the defendant 
has become insolvent and the like. The Specific Relief 
Act contains a similar provision with reference to specific 
performance and gives the following as an illustration 
thereto. A transfers without endorsement but for valuable 
consideration a promissory note to D. А becomes insol- 
vent, and C is appointed his assignee. B may compel C to 
endorse the note, for C has succeeded to A's liabilities and 
a decree for pecuniary compensation would be fruitless.’ 

When the obligation arises from contract the Court is 
required to guide itself by the rules and provisions con- 





1 Ghanasham Nilkant Nadkarni 
v. Moroba Ramchandra Pai, Y. L. 
R., 18 Bom., 489 (1891). 

? The Land Mortgage Bank of 
India v. Ahmedbhoy Habibbhoy, 
I. L. R., 8 Bom., 48 (1883). 

8 Chanasham Nilkant Nadkarni 
v. Moroba Ramchandra Pai, I. L. 

%., 18 Bom., 488 (1594), following 


Wood v. Sutcliffe, 21 L. J. Ch., 255. 

* Dhunjibhoy Cowasji Umrigar 
v. Lisboa, I. L. R., 18 Bom., 261, 
262 (1883); Kadarbhai v. Rahim- 
bhai, ib., 674 (1859), following Hol- 
land v. Worley, L. R., 26 Ch. D., 
578, 585. 

5 Act I of 1877, s. 12, cl. (d), and 
Illustration thereto. 
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tained in Chapter II of the Specific Relief Act relating 
to specific performance.! According to those rules specific 
performance may be enforced when the act agreed to be 
done is in the performance wholly or partly of a trust ;? 
and also in cases where (a) there exists no standard for 
ascertaining the actual damage caused by the non-perform- 
ance of the act agreed to be done ;* (b) the act agreed to 
be done is such that pecuniary compensation for its non- 
performance would not afford adequate relief; there 
being a rebuttable presumption that the breach of a con- 
tract to transfer immoveabie property cannot be adequately 
relieved by a compensation in money aud that the breach 
of a contract to transfer moveable property can be thus 
relieved ; * and (е) when it is probable that pecuniary com- 
pensation cannot be got for the non-performance of the 
act agreed to be done. The same considerations there- 
fore which would prevent the Court from giving a plaintiff 
a decree for specific performance will prevent it from 
granting an Injunction.® 

An Injunction cannot be granted when the conduct of 
the applicant or his agents has been such as to disentitle 
him to the assistance of the Court by way of Injunction.’ 


3 Act lof 1577, s. 12, cl. (c), and 
Explanation. See Ilinstration to 
cl. (с). So where the right in 
question was an interest in im- 
moveable property an injunction 
was granted: Ramanadhan v. Za- 
mindar of Ramnad, I. L. R., 16 


2 Act Í of 1577, s. 54. An injunc- 
tion cannot be granted to prevent 
ihe breach of а contract, the per- 
formance of which would not be 
specifically enforced ; ib., s. 56, cl. 
(f); but as to injunctions to per- 
form negative agreements, see в, 


57, ib., which forms a proviso to s. 
50, cl. (7). Madras Railway Com- 
pany v. Rust, I. L. R., 14 Mad., 
18, 92 (1890). 

2 Ib., s. 12, cl. (a). See Illustra- 
tion thereto, which is repealed 
wherever the Indian Trusts Act 
is in force. See Act II of 1882, 
ESI. 

uibs D oL (6). 
tion thereto. 
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See Illustra- 


Mad., 409 (1593). 

5 Ib., cl. (d) See Illustration 
thereto cited, ante, p. 112. 

9 Callianji Harjivan v. Narsi 
Tricum, I. L. R., 19 Bom., 768 
(1595). 

1 Act I of 1577, s. 56, cl. (j): 
Noyna Misser v. Rupikun, I. L. 
R., 9 Cal., 609, 611 (1582). This 
provision is an application of the 
equitable maxim: “Не who 


o 


(iv) His con- 
duct must be 
such as not to 
disentitle him 
to assistance. 


(а) It should 
be fair and 
honest. 
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The conduct of the party who seeks the aid of the Court 
must be (а) fair and honest, (5) and in particular there 
must be no aequiescence, (с) ог delay. For the jurisdic- 
tion. of the Court to interfere by way of interlocutory 
Injunction in support of a legal title being purely equit- 
able, it is governed upon strict equitable principles. The 
Court where its summary interference is invoked always 
looks to the conduct of the party who makes the applica- 
tion. and will refuse to interfere, even in cases where it 
acknowledges a right, unless his conduct in the matter 
is free from blame.! 

ln accordance with a favourite maxim of equity juris- 
prudence that he who applies for equity must also have done 
it, a party applying for an Injunction must come into Court 
with clean hands and a clear conscience. As the relief 
is of a purely equitable character, the plaintiff must come 
within the equitable conditions generally imposed upon 
parties asking equitable relief. The party seeking relief 
must not be himself at fault.” The applicant must satis- 
fy the Court that his own acts and dealings in the matter 
have been fair and honest? and free from any taint of 
fraud or illegality ;* that he has not put himself 1n the 
wrong ;° or brought about the state of things of which he 
complains ; and that he has not dealt їп an unfair or 
inequitable manner in his dealings with his opponent or 
third parties.® 





Il. (5) which is taken from 
Morgan v. McAdam, 36 L. J., Ch., 
228; Nelson, Specific Relief Act, 
206. 


seeks equity must do equity:” 
** He who comes into equity must 
come with clean hands." The il- 
lustrations to s. 56 of the Specific 


Relief Act are illustrations of this 
clause. 

1 Kerr, Inj.,17,18; and see Beach, 
Inj.,$$ 14—16 ; Spelling op.cit., 5 26. 

2 Beach, Inj., § 14; Spelling op. 
cil., $ 26. 

з See Act I of 1877, s. 56, Ш. 
(с), which is taken from Perry 
v. Truefitt, 6 Beav., 76; and 


^ Soa plaintiff will not get relief 
if the covenant which he seeks to 
enforce is tairted with illegality : 
Davies v. Makuna, 29 Ch. D., 596. 

5 See Act I of 1577, s. 56, Ill. (а), 
which is founded on Littlewood v. 
Caldwell, 11 Price, 97; Nelson op. 
cit., 996. 

€ Kerr, Inj., 16, et ibi casas. 
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The Court will not interfere when owing to misrepre- 
sentation there is any lack of truth in the plaintiff's case.! 
An Injunetion will be withheld when apparently sought 
for the purpose of obtaining an undue advantage ; when 
in the opinion of the Court it would be used for the pur- 
pose of creating mischief ; or when it would give the 
complainant the means of coercing a compromise. So 
again it is not sufficient in all cases for the plaintiff to say 
that he is ready and willing to pay whatever is due. Не 
must first pay what is conceded to be due or what can be 
seen to be due on the face of the pleadings or affidavits.® 
Nor can a plaintiff have relief upon an agreement unless 
it appears that he has actually carried out, so far as in 
him lies, his own part thereof.* 

In accordance, however, with the rule that a Court of 
Equity having acquired jurisdiction for one purpose will 
entertain it for all purposes, it may, where it has acquired 
jurisdiction of a whole tract of land, afford injunctive 
relief as to a part thereof, as to which, if it were alone, 
the relief might be refused by reason of the manner in 
which the plaintiff acquired it.’ 

An Injunction cannot be granted to prevent a con- (b) and in 
tinuing breach in which the applicant has acquiesced,’ p ic 
nor where the conduct of the applicant or his agents 


no acquics- 
| . e ; сепсе. 
has been such as to disentitle him to the assistance of the 


2 Joseph у. Macowsky (1892),96 567, 616 (Amer.) cited, ib. So, 


Cal., 518 (Amer.) cited in Beach, 
Inj., S14 (in this case the plaintiff 
was denied an injunction because 
he had represented the razors in 
question to be manufactured in 
Sheffield, when in fact he did not 
know where, nor by whom, they 
were manufactured. See Act I of 
1877, s. 56, Ills. (b) and (е)]. 

? Ney Manufacturing Company 
v. Superior Drill Company (1893), 
56 Fed., 152 (Amer.) cited, ib., $ 16. 

$ State Railroad Cases, 92 U. X., 


for example, it was held that a 
person seeking to prevent the 
enforcement of an usurions con- 
tract must show that he has paid or 
tendered the amount justly due, ib. 

* De Mattos v. Gibson, 4 D. & J., 
216 ; Peto v. Brighton, Uckfield and 
Tunbridge Railway Co.,1 H. & M., 
468 ; Fechter v. Montgomery, 33 
Beav.,92 ; Telegraph Despatch ,«c., 
Co. v. McLean, 8 Ch., 608. 

5 Beach, Inj., § 14. 

6 Act I of 1877, s. 26, cl. (Л). 
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Court. One way in which an applicant may so disentitle 
himself is if he has stood by for a considerable time and 
alowed the person against whom he applies to proceed 
with the action he has taken and lay out money and labour 
without objection, and only applies to the Court after 
allowing all this to go on for some time.! 

Parties who have acquiesced and by their condnct en- 
couraged others to alter their condition cannot call upon 
the Court for its summary interference ; and this princi- 
ple applies with peculiar force when the property on which 
monies have been expended is mineral property or the 
like, or if the act complained of is caused by a public 
company in the execution and construction of their 
works? Ifa man by words or by conduct has intimated 
that he consents to an act which has been done, and that 
he will offer no opposition to it, although it could not 
have been lawfully done without his consent, and he thereby 
induced others to do that from which they might otherwise 
have abstained, he cannot question the legality of the act he 
had so sanctioned to the prejudice of those who have so 
given credit to his words, or to the fair inference to be 
drawn from his conduct. If a party has an interest to 
prevent an act being done and acquiesces in it so as to 
induce a reasonable belief that he consents to it, and the 
position of others is altered by their giving credit to his 
sincerity, he has no more right to challenge the act to 
their prejudice than he would have, had it been done by his 
previous license.* 

Acquiescence or forbearance therefore may, in the absence 
of explanatory circumstances, be an impediment to the 
assertion of a right ;* as where the defendants can say that 





! Noyna Misser v. Rupikun, I. Cairncross v. Lorimer, 3 Маса. Н. 
I К 9 СаО (1582) Г Са 520. 

2 Kerr, Inj., IG; Hilliard, Inj., 4 Jamnadas v. Atmaram, I.L.R., 
§ 34; Beach, Inj., 8 42. 2 Bom. at p. 137 (1577), where the 

в Uda Begam v. Imam-ud-din, Y. circumstances which constitute 


L. R., 1 AlL, 82, 55 (1575), citing delay and acquiescence are dis- 
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they had been induced to do anything by an idea of the 
plaintiffs assent caused by his own acts or omissions.! 
It is clear that there must be an injury to acquiesce in ;? 
and that there can be no aequiescenee if the party against 
whom it is alleged was not aware that his rights had been 
violated ;3 or permitted an act to take plaee in error and 
in ignorance of the eonsequences.* 


full knowledge.® 


Aequiescence imports 
Parties cannot be said to aequiesce 
in the claims of others unless they are fully eognisant of 
their right to dispute them.® Relief will not be denied 
to a person on the ground of aequiescence in what he was 
led to consider a mere temporary violation of his right ;7 
nor does the aequiescence in а state of things which pro- 
duees little injury warrant the subsequent extension of 
them to an extent productive of serions damage.’ The 
acquiescence may be of one of several co-plaintiffs ; ° a 
corporation or company 0 or of an agent; and the 
conduct and dealings of a man with others than the 
party with whom the contest exists may constitute a case 
of aequiescence.? It has been said that where the 
plaintiff has protested against his rights being interfered 
with there is no acquiescence.? But a mere protest is 
not in general sufficient to exclude the consequences of 





cussed [and see Land Mortgage 6 Marker v. Marker, 7 Ha., 


Bank у. Ahmedbhoy, I. L. R., 8 
Bom. at pp. 53, 84 (1883)]. 

DOT 

2 Haines v. Taylor, 2 Ph., 209. 

8 Weidon v. Dicks,10 Ch. D., 247. 

* Bankart v. Houghton, 27 Beav., 
425, 431; Johnson v. Wyatt, 2 D. 
J. & S., 18: if both parties are 
equally ignorant the one is not 
to suffer more than the other; 
Greenhalgh v. Manchester and Bir- 
minghan Railway, 3 M. & C., 784, 
791; Bankart v. Houghlon, supra. 

5 Gopalnarain Mozoomdar v. 
Miuddomutty Guptu, 14 B. L. R., 
30 (1811). 


em Kerr, Inj., 19, e¢ ibi casas. 

е lb., Bankart v. Houghton, 27 
Beav., 430. 

ә Marker v. Marker, 9 Ha., 15. 

30 Laird v. Birkenhead Raiiway 
Co., John, 500 ; Hill v. South 
Staflordshire Railway Co., 11 Jur. 
IN. 9. 09» 

зї ФИ Сеп. v. Briggs, 1 Jur. 
N. S., 1081; Miles v. Tobin, 16 W. 
R., 465. 

32 Kerr, Inj., 18, ef ibi casas. 

18 Jamnadas Shaukarlal у. At- 
тагат Hasjivan, I. L. R.,2 Bom., 
137 (1877). 
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laches or aequiescenee.! If bare acquiescence is a valid 
defence, it must be an acquiescence while the act 
acquiesced in is in progress, and not after it has been 
completed. If a person having a right and seeing 
another person about to commit, or in the course of com- 
mitting, an act infringing upon that right, stands by in 
such a manner as really to induce the person committing 
the act, and who might have otherwise abstained from 
it, to believe that he assents to its being committed, he 
eannot afterwards be heard to complain of the act. Mere 
submission to an act when it is once completed without 
any knowledge or assent upon the part of the person 
whose right is infringed upon is only a submission to 
an injury, and it cannot take away the right infringed 
upon when such submission is for any time short of the 
period of limitation.? The acquiescence must be such as 
proves plaintiffs assent to the acts complained of and 
to the injuries which may reasonably be anticipated to 
flow from such aets.? In all cases in order to justify the 
application of the principle, it must clearly appear that 
the party against whom acquiescence is alleged should have 
full knowledge of his rights, and should by his conduct 
have encouraged the other party to alter his condition, and 
that the latter should have aeted upon the faith of the 
encouragement so held out.* 





! Kerr, Inj., 18, e£ ibi casas; if 
money is expended after full and 
distinct notice of objection and 
of steps about to be taken, the 
consequences of acquiescence are 
excluded. 

2 Ib., Hunhammedv. Narayanan 
Mussad, 1. L. R., 12 Mad., 322, 
323 (1855) citing De Bussche v. AU, 
CER S Oh: D. 930 

? High Inj., $ 10. 

* Kerr, Inj.. 17, citing Ramsden 
v. Dyson, 1K. & I., App.,129[follow- 


ed in Kunhammed v. Narayanan 
Mussad, I. L. R., 12 Mad., 320, 322, 
324 (1588); Onkarapa v. Subaji 
Pandurang, Y. L. R., 15 Bom., 73 
(1890); Shuik Husain v. Govard- 
nundas Parmanandus, Y. L. R., 
20 Bom., 6 (1895)]; Bunkart v. 
Tenuant, 10 Eq., 140; Greenhalgh 
v. Munchesler and Birmingham 
Railway Co., З М. & C., 791; Mar- 
ker v. Marker, 9 Ha., 16; Russell 
v. Watts, 95 Ch. D., 576 ; Proctor 
v. Bennis, 36 Ch. D., 740. 
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If acquiescence be pleaded as a defence, an issue to that 
effect should be raised. For, if the point be taken, evidence 
may be given to disprove it. If a plaintiff is prZmá facie 
entitled to the rights claimed, it is for the defendant to 
raise the defence that the right has been lost by acequies- 
сепсе; and if no such objection be taken in the Court 
of first instance, it will not be entertained by the Court 
of Appeal. Further, the onus of proof on any question 
of acquiescence as either destroying or limiting the plain- 
tiff's rights lies upon the defendant who must satisfy the 
Court that the plaintiff or his agent have delayed un- 
reasonably to assert the right claimed or have expressly 
or tacitly assented to what has been done by the defend- 
ant.2 And to make a case of acquiescence the evidence 
must be clear and unequivocal.” An amount of acquies- 
сепсе less than that which would Бе а bar to all remedy 
may induce the Court to award damages only and not an in- 
junction. Though a man may by his acquiescence preclude 
himself not only from coming to the Court for an Injunc- 
tion, but from obtaining damages Acquiescence may of 
course be satisfactorily accounted for and explained.® 

Though the same principles apply to both temporary 
and perpetual Injunctions, yet to justify the Court in 
refusing to give a perpetual Injunction, there must be a 
stronger case of acquiescence than is sufficient to be a 
bar on the interlocutory application, for the dismissal of a 


1 Nandkishor v. Bhagubai, Y. L. 
R., 8 Bom., 95, 98 (1853). 

2 Benode Coomaree  Dossee v. 
Soudaminey Dossee, Y. L. R., 16 
Cal. at p. 259. 

8 Kerr, Inj., 17 ; Wavell v. Wat- 
son, W. N. (1866), 311. 


Badrudin, I. L. R., 16 Dom., 533, 
535 (1891). 

5 Kelsey v. Dodd, 52 L. J., Ch., 
31 ; and see Smith v. Smith, L. R., 
20 Eq., 503. 

6 Joyce's Inj.. 1264; Kerr, Inj., 
19, e£. ibi casas; as for instance 
that it has taken place upon the 


* Sayers v. Collyer, 28 Ch. D., 
103; Ranchod у. Lallu, 10 Bom. 
Н. C., 95, 97 (1813); and see 
Nasarbhai Ahmedbhai v. Munshi 


faith of a representation that no 
grievance would result from or be 
produced by the act, ib. ; Davics 
v. Marshall, 10 C. B. N. S., 711. 


(с) or delay. 
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suit upon the gronnd of acquiescence amounts to a 
decision that a right which has once existed is absolutely 
and for ever lost.! © A short acquiescence may properly 
induce the Court not to interfere ex parte. A longer 
acquiescence may, under the circumstances, throw serious 
doubt upon the right of the plaintiff, and induce the Court 
not to interfere by interlocutory order even when applied 
for on notiee. But when acquiescence is used as an ar- 
gument in support of a demurrer, there must, to make it 
eflective, be such an aequiescenee as wholly to disentitle 
the plaintiff to any relief. It must be assumed that the 
plaintiff had originally a right, but that he has altogether 
deprived himself of it by acquiescence."? 

It is a general principle that parties seeking an In- 
junction must come forward speedily. ‘ Delay defeats 
Equities.” But the only bar to the enforcement of a 
purely legal right is the lapse of the time required by the 
statute of limitations to bar the remedy.* Mere laches 
short of the period prescribed by the law of limitation is 
no bar to the enforcement of a right absolutely vested in 
the plaintiff at the period of suit ;5 and the doctrine of 
laches and indirect acquiescence apply only to cases in 
which they can be regarded as a positive extinguishment 
of right. When they go merely to the remedy the Courts 
have no power arbitrarily to substitute an extinguishing 
prescription different from that determined by the Legis- 





! Kerr, Inj., 43, 44, 20; see Act I 
of 1877, s. 56, cl. (Л). 
2 Gordon у. Cheltenham Rail- 


certain consequences to a particu- 
lar possession or enjoyment for a 
specified term that resultis not 


way Co., 5 Beav., 233, per Lord 
Langdale. 

3 Joyce’s Doctrines, 35; Isaac- 
son v. Thompson, 20 W. R. (Eng.), 
197 ; 41 L. J., Ch., 101. 

^ Venkopadhyaya v. Кататі Hen- 
gusu, 2 Mad. H. C. R., 36 (1864); 
Seshamma v. Subbarayada 1.L. R., 
15 Mad., 103 (1893). So converse- 
ly where the positive law assigns 


defeated by any mere assertion of 
a claim without the alleged right 
being reduced to res litigiosa by 
proceedings in Court. The Land 
Mortgage Bank of India v. Ahmed- 
thoy Habibbhoy, I. L. R., 8 Bom., 
S4, 85 (1558). 

5 Peddamathulaiy w. Timma 
Jieddy, 2 Mad. п. С. С 
273. 
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lature! The equitable doetrine of laches applies to 
executory interests, but in the case of interests which are 
executed mere laches will not of itself disentitle the party 
to relief unless sueh party by standing by waive or aban- 
don any right which he may possess, and which therefore 
un der the circumstances he is not entitled to enforce.? 

It has been held by the Madras High Court (though 
the point was obiter dictum) that the equitable doctrine 
of laches and acquiescence is not applicable to suits for 
which a period of limitation is provided by the Limitation 
Act, and that lapse of time as a defence to such suits can 
only be relied upon when under the Act it has become 
а bar. Unlike acquiescence, delay is not particularly 
mentioned in the Specific Relief Act, though it might 
possibly be held to be ineluded within the terms of 
section 56, clause (7). 

Sir James Fitzjames Stephen in his speech upon the 
Bill which became the Specifie Relief Act observed that 
the Indian Legislature did not intend to deal with the 
question of delay in seeking specifie relief, for the statute 
of limitations had, unlike the English law, provided 


ree 





1 Peddamathulaty v. Timma 2 Clarke v. Hart, 6 H. L. Cas., 


Reddy, 2? Mad. Н. C. R. at p. 275. 
See Jamnadas Shankartal v. Atma- 
ram Harjivan, I. L. R., 2 Bom. at 
р. 138 (1877) ; T'arruck. Chunder v. 
Hurri Shunker, 22 W. R., 267 
(1874) ; Sheikh Ally Hossein v. 
Sheikh Muzhur Hosseiu, 4 C. L. 
R., 577 (1879); Ramphal Shahoo 
v. Misree Lal, 24 W. R., 97 (1875). 
The law relating to laches aud 
limitation are of course distin- 
guishable. Under the latter law 
laches even for the whole of the 
prescribed period, less only a day, 
cannot deprive the plaintiff of his 
right of action for he may insti- 
tute his action on that day. See 
Mad. L. J., Vol, V., Pt. X., p 316. 


633; 6 D. G. M. & G., 332; 19 
Beav., 319. 

8 Ram Rau v. Raja Rau,2 Mad. 
Н. C. R., 111 (1864); this is no 
doubt so with regard to delay 
where the relief is not discretion- 
ary. See Uda Begum v. Гтат- 
uddin, І. L. R., 1 AIL, 86 (1875). 
So delay by the owner in bring- 
ing à suit for the recovery of 
land is not ia itself sufficient to 
create an equity in favour of 
the person spending money on 
the land so as to deprive the 
owner of his strict rights : Premji 
Jivan Bhate v. Haji Cassum Juma 
Ahmed, I. L. R., 20 Bom., 298 
(1895). 
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specific periods of limitation for these reliefs. But the 
Courts have not felt themselves bound by these observa- 
tions. The Act gives the Court a diseretion to grant or 
withhold specific relief, even when circumstances justify- 
ing the awarding of such relief exist. Where therefore 
relief is discretionary, the Court would be justified in 
refusing relief on the ground of laches, even though the 
plaintiffs suit may have been instituted within the 
period allowed by the law of limitation.’ The right rule 
in these matters 1s submitted to be as follows :—There 
must ordinarily be something more than a mere delay in 
instituting proceedings to deprive a man of his legal 
remedies. But a distinction is to be drawn between those 
eases in which a suitor seeks some relief which, if he 
proves his case, the Court is bound to grant him, and the 
cases in which the Court has a discretion to grant or 
refuse such relief. In the first class of cases mere delay 
short of the period of limitation is not sufficient to 
deprive the suitor of his right of action. But where 
there is more than mere delay, where there is conduct or 
language inducing a reasonable belief that a right is 
foregone, the party who acts upon the belief so induced, 
and whose position 1s altered by this belief, 1s entitled in this 
country, as in other countries, to plead acquiescence, and the 
plea, if sufficiently proved, ought to be held a good answer 
to an action, although the plaintiff may have brought suit 
within the period preseribed by the law of limitation. 
When a suitor has a right to demand relief a stronger case 
must be made out against him than when the Court has a 
discretion to grant or refuse it. When it has such а discre- 
tion either delay or acquiescence, under the particular 
circumstances of the case, may be a bar to the grant of 
relief.? 


з See Madras L. J., Vol. V, din, I.L.R., 1 All., 82, 86, 87 (1875); 
Pt. Vil, pp2?17, 21S, See Beach, Inj., § 43, 
2 See Uda Begam v. Imam-ud- 
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Mere delay must be distinguished both from acquies- 
сепсе and release or abandonment of right. Quiescence 
is not acquiescence. There must be something more 
than cessation of action to constitute acquiescence. But 
inaction may imply and be evidence of acquiescence.! It 
is not easy to gauge the precise effect of the decisions 
dealing with delay for in nearly every instance where 
delay becomes material, it is evidence of acquiescence or 
is coupled with other conduct which is held to disentitle 
the applicant to relief. So far as delay is evidence of 
acquiescence, it will be dealt with under the preceding 
rules relating to acquiescence. The question in so far as 
it relates to mere delay is one of greater difficulty. 

The Court has a wide diseretion, and it seems that 
delay though it may not amount to proof of acquiescence 
may be sufficient under the particular circumstances of 
the ease to disentitle а suitor to the summary interfer- 
ence of the Court by a temporary Injunction? The 
Court cannot avoid being influenced by the fact of 
delay; for, amongst other things, it may be calculated 
to throw considerable doubt upon the reality of the 
alleged injury and will compel the Court to weigh 
carefully the inconvenience which may be sustained 
by reason of the issue of the Injunction. The prin- 
ciples with respect to delay equally apply to per- 
petual Injunctions, but to justify the refusal of the 
Court to interfere on this ground, a stronger case is 





Spelling op. cit., 8 26. See Haji 
Abdul | Allarakhi v. 


1 Benode Coomari Dossee v. 


Soudaminey Dossee, 1. L. R., 16 
Cal., 261 (1889); J«mmadas Shan- 
karvlal v. Atmaram Harjivan, І. L. 
R., 2 Bom., 137 (1577); asto mere 
quiescence, sec Baswantapa Shi- 
dapa v. Ranu, I. L. R., 9 Bom., 86 
(1584). 

3 Kerr, Inj, 21; Joyce’s Doc- 
trines, 34—36 ; Hilliard, Inj., $ 34; 


Haji ДЬ! 
Bacha, J. L. R., 6 Bom., 5, 7 (1881); 
Amolak Ram у. Saheb Singh, 
1. L. R., 7 All., 550, 552 (1885) ; 
JNauabhai Ganpatray Dhairyavan 
v. Junardhan Vasudev, I. L. R., 
12 Bom., 110, 121 (1356). 

8 Ware v. Regeut's Canal Co., 
3 DeG. & J., 250. 
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required to be made out than is necessary upon an inter- 
locutory application. It has been recently held? that, 
even according to the English decisions mere delay is not 
a sufficient cause, and that inasmuch as in this country 
а period of limitation is prescribed even for suits where 
the grant of relief is within the discretion of the Court, 
mere lapse of time short of the period of limitation should 
ordinarily be held not to be a good ground for refusing 
relief. To operate as a bar to relief the delay should be 
such as to amount to waiver of the plaintiffs right by 
acquiescence, or where by his conduct and neglect he has, 
though perhaps not waiving that remedy, yet put the 
other party in a situation in which it would not be reason- 
able to place him if the remedy were afterwards to be 
asserted. When such is not the case any lapse of 
time should not disentitle a claimant to relief to which 
he has otherwise shown his title.4 

Delay is not material so long as matters remain Zn statu 
quo, and it does not mislead® the defendant or amount to 
acquiescence.’ It must be shown that the delay has 
prejudiced the defendant. The supreme importance of 
this consideration is insisted upon by the Privy Council 
in the judgment in the Lindsay Petroleum Company v. 


2 Kerr, Inj., 43, 44. See Jamna- 
das Shankarlal v. Atmaram Har- 
Jivan, l. L. R., 2 Bom., 137, 188 
(1877); Land Mortgage Bank of 


v. New Sombrero Phosphate Com- 
pany, L. R., 3 App. Cas., 1218; 
Rochefoucauld v. Boustead, L. R., 
1897, 1 Ch. D., 196; Jamnadas 


India v. Ahmedbhoy Habbibhoy, 
I. L. R., 8 Bom., 35, 52, 84 (1883). 

2 Athikavatu Nanu Menon v. 
Erathanikat Коти Nayar, I. L. 

t Ol Mad., 42 (1597). 

3 As to the immateriality of 
aequiescence when nnderstood as 
only abstention from legal proeced- 
ings, see Rochdale Canal Co. v. 
King, 9 Sim. №. S., 89. 

^ Athikaratu Nanu Menon v. 
Erathanikat Komu Nayar, l.L.R., 
21 Mad., 42 (1897) ; citing Erlanger 


Shankarlal v. Atmaram Harjivan, 
I. LPR 2 Bom, 198 si 

5 Galev. Abbott, 8 Jur. Миз Оз: 
Archbold v. Scully, 9 Н. L., 388. 

6 The Land Mortgage Bank of 
India v. Ahmedbhoy Habibbhoy, 
I. L. R., 8 Bom., 84, 85 (1883). 

Y Тр 

8 Jamnadas Shankarlal v. Аїта- 
тат Harjivan, I. L. Ke, 2 Bom., 
138 (1877); Nanabhai Ganpatrav 
Dhairyavan v. Janardan Vasudev, 


I. L. R.. 15 Com., O 120005559 
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Пита ! :—** Where it would be practically unjust to give a 
remedy, either because the party has, by his conduct, 
done that which might fairly be regarded as equivalent 
toa walver of it, or where by his conduct or neglect 
he has, though perhaps not waiving that remedy, vet 
put the other party in a situation in which it would not 
be reasonable to place him if the remedy were afterwards 
to be asserted ; in either of these cases, lapse of time and 
delay are most material. But in every case, if ап argu- 
ment against relief, which otherwise would be just, is 
founded upon mere delay, that delay of course not 
amounting to a bar by any statute of limitations, the 
validity of that defence must be tried upon principles 
substantially equitable. ” 

On the whole, the tendency of the Courts is to discour- 
age the plea of laches, unless somebody has been damni- 
fied by it, and as in this country the period of limitation 
enacted by the statute is generally very short, there is 
the less need for the application of the equitable doc- 
trines relating to delay? Delay may, of course, 
be satisfactorily explained ;? as was done in the first 
of the cases last cited where there had been a delay 
of nearly five years. And in the second of those cases 
it was added that no instance had been adduced in 
which, after full notice that the plaintiff would take 
legal proceedings in the event of an injury to his pro- 
perty, he has been deprived of any portion of his remedy 
against a defendant through a mere delay in bringing his 
suit, not being such as to induce a reasonable supposition 
of final acquiescence.* Where there has been delay the 
Jamnadas Shankarlal v. Atmaram 
Harjivan, I. L. R., 2 Bom., 138 


(1877) ; Joyce's Inj., 1264. 
* This was a case of mandatory 


1:0 Ro P. C., 239, cited in 
Jamnadas Shankarlal v. Арпагат 
Harjivan, supra. 

ЭО Wadras Г. J., Vol. V, 


et il, p. 918. 

8 The Land Mortgage Bank of 
India v. Ahinedbhoy Habibbhoy, 
ГЕ R, 8 Bom., 250, 53 (1553); 


injunction and the rule in so far 
as it relates to such injunction 
appears to have been too broadly 
stated: See Benode  Coomaree 


(у) There 
must be a 
greater con- 
venience in 
granting 
than in refns- 
ing the In- 
junction : 


(vi) and 
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cause for it should appear upon the affidavits.! With 
regard to delay as affecting the issue of mandatory In- 
junctions, v. post. 

The Court in granting an interim Injunction will be 
guided by the question of convenience or incon venience and 
will look at two things. It will first see whether there is a 
bonü fide contention between the parties, and then on which 
side, in the event of obtaining a successful result to the 
suit, will be the balance of inconvenience, if the Injunction 
do not issue, bearing in mind the important principle of 
retaining immoveable property in statu quo. The bur- 
den lies upon the plaintiff, as the person applying for the 
Injunction, of showing that his inconvenience exceeds that 
of the defendant. He must make out a ease of a compara- 
tive inconvenienee enütling him to the interference of 
the Court So also in the case of perpetual Injunctions 
the consideration of the baiance of convenience and incon- 
venience is not neglected by the Court. The principle is 
well settled that in granting or withholding an Injunction, 
the Courts exercise a judicial discretion and weigh the 
amount of substantial mischief done or threatened to the 
plaintiff, and compare it with that which the Injunction, if 
granted, would inflict upon the defendant.’ 

The original jurisdiction to decree Injunctions was based 


equally effica- on. the fact that Courts of Common Law could afford no 


cious relief 
must not be 
obtainable by 
any other 
usual remedy 
except in case 
of breach of 
trust. 


remedy at all or at any rate a remedy that was imperfect 


or inadequate to the circumstances of the case; It was a 





Dossee v. Soudaminey Dossee, I. L. 
R., 16 Cal., 252, 264—266 (1859), 
and post. 

1 Assur Purshotam у. Ratanbai, 
I. L. R., 18 Bom., 50, 57 (1888). 

2 Gomes v. Carter, 1 Ind. Jur. 
N. S., 411, 412 (1865), per Phear, 
J.: Anantnath Dey v. Mackintosh, 
6 B. L. R., 571, 573 (1871) ; Rupia? 
Khettry v. Mahima Chandra Roy, 
5 B. L. R., 254, 257 (1870), per Nor- 


man, J., following Bacon v. Jones, 
М. & Cr., 433. See Kerr, Inj., 25, 26. 

з Child v. Douylus,5 D. M. & 
G., 741. 

* The Shamnugger Jute Factory 
Co. у. Ram Nurain Chatterjee, 
I. L. R., 14 Cal., 189, 200 (1856), 
per Wilson and Porter, JJ. See 
Kerr, Inj., 42, 43. 

5 у, ante, p. 303 Spelling op. cit., 
5 4. 
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valid objection in all cases of applications for relief by 
Injunction that the party aggrieved had a full and adequate 
remedy at law. Where it did not appear that the remedy 
at law was inadequate, or that the party aggrieved was 
entitled to more speedy relief than that which could be 
obtained by the ordinary process of a Court of Common 
Law an Injunction was refused. But the remedy at law 
must have reached the necessities of the case. Unless 
such a legal remedy was shown, a Court of Equity might 
have lent its aid by Injunction notwithstanding the exist- 
ence of a nominal remedy at law.! 

Thus for example an Injunction would not be granted 
where damages were an adequate remedy ; or where the 
applieant had such a remedy by motion to quash, or set 
aside, the writ or order complained of, or by application to 
revoke a void order ; or where an action at law was fully 
adequate and available ; or where the party had his remedy 
by attachment, certior], appeal, mandamus, or the like.? 
In the same manner the Specific Relief Act provides that 
except in cases of breach of trust an Injunction cannot 
be granted when equally efficacious relief can certainly be 
obtained by any other usual mode of proceeding.? 

This provision is an enactment of the general principle 
that an Injunction, like specific performance, is an 
exceptional form of relief intended to supplement the 
defects of the usual mode of proceeding, and therefore 
applicable only where the ordinary remedy is either inade- 
quate or not available.* The exception relative to cases of 
breach of trust is grounded upon the fact that the benefi- 
ciary, being to the limit of his interest, the true owner of the 
property, has a right to restrain the trustee from dealing 
with it on his behalf, otherwise than as a prudent owner 
would deal with it.* 


2 Spelling loc cit., $$ 13,16; High Noyna Misser v. Rupikun, I. L. 
Inj., 8 30. R., 9 Cal., 609, 611 (1882). 

2 Beach, Inj., SS 26—30. 4 Collctt's Specific Relief Act, 351. 

8 Act I of 1877, s. 96, cl. (i); 5 Ib., 20k 
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$32, After the establishment of the legal right and of 
its violation, the plaintiff may claim a perpetual Injunction 
to prevent the recurrence of the wrong. An interlocutory 
Injunction is not decisive upon the merits of the case, 
but a perpetual Injunction being in effect a decree 1s con- 
elusive upon all parties in interest. The jurisdiction is 
founded on the equity of relieving a man from the neces- 
sity of bringing action after action for every violation of 
his right and of finally quieting the right, after a case 
has received such full decision as entitles the plaintiff to 
be protected against further trials of that right.! 

The aforementioned principles apply equally to per- 
petual as well as to temporary Injunctions with the 
exceptions hereinafter stated. Whereas upon an applica- 
tion for a temporary Injunction, the plaintiff is reqmred 
merely to show a clear primá facie case: in order to 
obtain a grant of a perpetual Injunction, the legal right 
must have been established, as well as the fact of its actual 
or threatened violation productive of serious damage. 
A permanent Injunction is only granted when (1) some 
established right has been invaded, and (2) when damage 
has accrued or must necessarily accrue from the act or 
omission complained of? There must have been (1) а 
material injury to a clear legal right; and (2) damages 
must not be a sufficient compensation.? The conduct of 
the applicant and his agents must not have been such as to 
disentitle the applicant to relief,* and the principles relat- 
ing to delay and acquiescence’ are equally applicable to 
the case of perpetual as to that of temporary Injunctions. 


nr 


2 See Kerr, Inj., 42—48; Impe- 
vial Gas Company v. Broadbent, 7 
H. L., 612; Lowndes у. Bettle, 33 
L. J., Ch. КӘТ. 

2 Kristna Ayyan v. Vencatackel- 
li Mudali,7 Mad. H.C. R., 60, 71 
(1872). 

8 Akilandaimmaly.S. Venkatuchel- 


la Mudali, 6 Mad. Н. C. К., 112 
116 (1871), following Straight v. 
Burn, L. R., 5 Ch. App., 163 ; see 
Act I of 1877, s. 54. 

4 Act I of 1877, s. 56, cl. (j) ; v. 
cute, pp. 113—115. 

5 1b., cl. (Л); v. ante; рр. 115— 
120; 
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However to justify the Court in refusing to interfere 
there must be a stronger case of acquiescence than is 
sufficient to be a bar upon the interlocutory application. 
The Court will not act upon light grounds against the 
legal rights of the parties. There must be fraud or such 
acquiescence as, in the view of the Court, would make it a 
fraud in the applicant to insist upon his legal rights.! 
The Court will consider the balance of convenience or 
inconvenience,” and will not grant a perpetual Injunction 
when equally efficacious relief can certainly be obtained 
by any other usual mode of proceeding, except in case of 
breach of trust ;? and will lastly in general, before exercis- 
ing its jurisdiction, have regard not only to the dry strict 
rights of the plaintiff, but also to all the surrounding cir- 
cumstances of the case.* 

$93. In addition to the preventive jurisdiction there is 
super-added the power of the Court to grant a mandatory 
Injunction, that is, an order compelling a defendant to 
restore things to the condition in which they were at the 
time when the plaintiffs complaint was made. A manda- 
tory Injunction may be either temporary or perpetual,® and 
the principles regulating its grant are those which are appli- 
cable to preventive Injunctions, temporary or perpetual, 
as the case may be. As already observed the caution is 
required in the grant of all preventive relief. It has, 
however, been said that the exercise of the power to grant 
mandatory Injunctions must be attended with the great- 
est possible caution, and that, although every case must 
depend upon its own circumstances, the Court will not 





3 Kerr, Inj., 43, 44; v. ante, — petual injunctions, Act I of 1877, 


poe lig, 120. ss. 54, 56, passim. 
3 ү, ante, p. 120. 5 y, ante, pp. 29, 30; Act I of 
8 Act I of 1577, s. 56, cl. (i); v. 1877, s. 55; the Court may order 
ante, pp. 126, 127. that the operation of the injunc- 


4 Wood v. Suéclitte, 2 Sim. N. tion shall be suspended until after 
S., 166. Ѕееаѕ to ће general prin- a certain period: Smith v. Smith, 
ciples governing the grant of per- 20 Eq., 505; 1 Set., 199. 
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interfere except in cases in which extreme, or at all events 
very serious, damage will ensue from its interference 
being withheld. The tendency, however, of modern 
decisions is towards a less sparing exercise of the juris- 
diction than prevailed formerly.! 

A mandatory Injunction may be issued in respect 
either of a breach of contract,* or of an obligation arising 
in tort. So ifa person by new buildings obstructs ancient 
lights, an Injunction may be obtained against him, not 
only restraining him from going on with the buildings, 
but also ordering him to pull down so much of them as 
obstructs these lights. A mandatory Injunction may be 
granted to restrain the publication of a libel, even though 
it may be shown not to be injurious to the complainant’s 


property.* 





! Ratanji Hormasji Bottlewalla 
у. Edalji Hormasji Bottlewalla, 
8 Bom. H. C. R., 181, 188 (1871), 
per Sargent, J., citing Zsemberg v. 
East India House Estale Company, 
ЗЮ Jd. 5. 209: Ure 
Pritchard, L. R., 1 Ch. App., 244. 

а Kerr, Inj., 450—484 ; Ranchod 
Jamnadas у. Lallu Haridas, 10 
Bom. H. С. R., 95 (1873). As to 
mandatory injunctions to carry 
out considerable public works, 
see Municipal Commissioners of 
Madras v. Branson, I. L. R., 
3 Mad., 201, 210 (1881). 

3 Act Iof 1877, s. 55, Illustra- 
tion (a): and see Ratanji Hormasji 
Bolilewalla v. Edalji Hormasji 
Bottlewalla, 8 Bom. Н. C. R., 181 
(1871); Ranchod Jamnadas v. Lallu 
Haridas, 10 Bom. H. ©. R., 95 
(1573); Jamnadas Shankarlal v. 
Atmuram Harjivan, і. L. R., 2 
Bom., 133 (1877) ; Nandkishor Bal- 
govan v. Bhagubhai Pranvalabh- 
das, 1. L. R., 8 Bom., 95 (1853); 
Kadarbhai v. Rahimbhai,Y. L. R., 
13 Bom., 674 (1889); Ghanushain 


It has been held in England that in exercising 


Nilkant Nadkarni у. Moroba Ram- 
chandra Pai, Í. L. R., 18 Bom., 474 
(1594) ; Benode Coomaree Dossee v. 
Soudaminey Dossee, Т. L. R., 16 
Cal., 252 (1889); Balu v. Maharu, 
I. L. R., 20 Bom., 788 (1895); Yaro 
v. Anaullah, I. L. R., 19 АП., 259 
(1897). 

Other torts. As to right of way, 
see G.I. P. Railway Company v. 
Nowroji Pestanji, I. L. R, 10 
Bom., 390 (1885); trespass, Jawa- 
tri v. Н. A. Emile, 1. L. R., 13 All., 
98 (1890); Act I of 1577, s. 55, Illus- 
tration (b); ouster by co-sharer, 
Shadi v. Anup Singh, 1. L. R., 
12 All., 486 (1889); landlord and 
tenant, Ramanadhan v. Zamindar 
of Ramnad, І. L. R., 16 Mad., 
407 (1893), Breach of confidential 
communication, Act I of 1877, 
s. 55, Illustrations (c), (7), (g); 
infringements of rights in letters, 
ib., Illustration (d); copyright, 
trade-mark, ib., Illustration (9), 
and so forth. 

* Act I of 1877, з. 55, Illustration 
(e); as to the law prior to the Act, 
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the jurisdiction by way of mandatory Injunction against 
acts in violation of contract, covenant or agreement, the 
Court looks to the express stipulation of the agreement, 
and is not, as in cases of trespass er nuisance, influenced 
by considerations as to the nature or extent of the damage, 
or the comparative convenience or inconvenience of grant- 
ing or withholding the Injunction ; for that à man who 
enters into an agreement is bound in equity to a true 
and literal performance of it, and cannot be suffered to 
depart from it at his pleasure, leaving the other party to 
his remedy by damages at law.! It seems, however, in 
this country that, subject to the provisions of section 57 
of the Specific Relief Act, the principles governing the 
grant of Injunctions are the same, whether the act sought 
to be restrained be a breach ef contract or a tort.? In both 
cases there must be no acquiescence and damages must 
not be a sufficient remedy,’ and the restoration of things 
to their former condition must be the only relief which 
will meet the requirements of the case. 

Prompt action is essential if a mandatory Injunction 
is the desired remedy.* Where a plaintiff has not 
brought his suit or applied for an Injunction at the 
earliest opportunity, but has waited till the act complain- 
ed of by him has been completed, and then asks for a 
mandatory Injunction, such an Injunction will not in 
general be granted. The Court will seldom interfere to 
pull down a building which has been erected without 
complaint ; and unless very serious damage would other- 


* Ghanasham Nilkant Nadkarne 
v. Moroba Ramchandra Pai, I. L. 
R., 18 Bom., 492 (1894) ; Kerr, Inj., 
50, 51. 

5 Benode Coomaree Dossee v. 


see Shepherd v. Trustees of the Port 
of Bombay, 1. L. R., 1 Bom., 132, 
477 (1876). 

3 Kerr, Inj., 480, 481. 

2 See Act I of 1877, ss. 12, 54. 


з Ranchod Jamnadas v. Lallu 
Haridas, 10 Bom. H. С. R., 95 
(1873) ; Kerr, Inj., 49; Nandkishor 
Balgovanv. Bhagubhai Pranvalab- 
hdas, L. L. R., 8 Bom., 95 (1883). 


Soudaminey Dossee, І. L. R., 16 
Cal., 252 (1889). 

6 Benode Coomaree Dossee v. 
Soudaminey Dossee, 1. L. R., 16 
Cal., 266 (1889). 
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wise result will not order a building already finished to be 
pulled down :! though the Court will have regard to the 
character of the building sought to be removed ;? and 
there is no rule which prevents the Court from giving 
relief where the injury sought to be restrained has been 
completed before the commencement of the action.? 
Where the defendants thought fit to carry up a wall 
since the deeree of the Lower Court, notwithstanding an 
appeal to the High Court, a mandatory Injunction was 
issued directing them to remove it.* 

Mere notice not to continue to obstruct plaintiff's rights, 
is not, when not followed by legal proceedings, a sufh- 
ciently special circumstance for granting a mandatory 
Injunction. The fact that the plaintiff has given notice 
of objection to what is threatened before it has been car- 
ried out, does not make the Injunction a thing of course.? 
On the other hand, if the act complained of is continued 
or carried on after notice that it is objected to and the 
injury is of a serious nature, the jurisdiction will be 
exercised more freely than in cases where complaint is 
not made until after it is completed.’ The Court will 
take into consideration the comparative convenience and 
inconvenience which the granting or withholding the 
Injunction would cause to the parties.§ But if the 
plaintiff has sustained an injury which can be effectually 
remedied in only one way, it is in general no ground 
for depriving the plaintiff of relief that the defendant 
will suffer more by the issue of an Injunction than 
the plaintiff, if his claim could be reduced to money, 


Soudaminey Dossee, Y. L. R., 16 
Cal., 252 (1889) ; but see Jamnadas 


1 Gori v. Clark, 16 W. R. (Eng.), 
509. See Sparling v. Clarson, 17 


W. R. (Eng.), 518. 

з Bavier v. Bower, 44 L. J., Ch., 
625. 

8 Kerr, Inj., 50. 

^ Kadurbhai v. Rahimbhai, I. 
L. R., 13 Bom., 674 (1559). 

5 Benode Coomaree Dossee v. 


Shankarlal v. Atmaram Harjivan, 
I. L. R., 9 Bom., 137, 189 ПИ 

6 The Shannuyger Jule Factory 
Company v. am Narain Chatter- 
jee, I. L. R., 14 Cal., 189, 200 (1556). 

! Kerr, Inj., 49, 50. 
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would suffer by being awarded merely a money-compensa- 
ton. It lies upon the defendant to show and prove the 
defence that the right has been lost by reason of acquics- 
cence or delay.? 

A mandatory, like any other, Injunction should be en- 
forced by execution of the decree in which it was given, 
A suit will not lie for damages for non-compliance with 
the Injunction.’ | 

$34. Where a suit is brought to obtain an Injunction Relief which 
and the facts disclosed are such that the plaintiff is entitled тау be given 
to some relief, that relief will be one of three ascertained ап Injunc- 
forms, namely: (1) an Injunction ; (2) damages; (3) a pur 
combination of an Injunction with damages. The Court 
cannot compel a plaintiff who is entitled to its aid by 
Injunction or damages to accept some other form of relief 
than those abovementioned. 

If upon a consideration of all the facts and of the (i) AnInjunc- 
principles regulating the grant of preventive relief an 5?" 
Injunction is the appropriate remedy, the Court will issue 
an Injunction temporary or perpetual aptly formed to 
meet the requirements of the particular ease. The grant- 
ing of preventive relief is entirely within the discretion of 
the Court The principles upon which the Court exer- 
cises this discretion have been dealt with in the preceding 
pages.* 

If the Court be of opinion that looking to these (ii Damages. 
principles the case is not one for which an Injunction 
is a fitting remedy, it has a discretion to grant damages 
in lieu of an Injunction.6 The grounds upon which this 
discretion to grant damages in lieu of an Injunction 





1 Jamnadas Shankarlal v. At- К., 13 Al., 98 (1890). 


maram Harjivan, I. L. R., 2 Bom., 4 Act E of 1577, з. 52. 
133, 139 (1877). 5 v. ante, pp. 985—132. 

2 Nandkishor Balgovan v. Bha- 6 Land Mortgage Bank of India 
gubhai Pranvalabhdas, I. L. R, у. Ahmedbhoy, I. L. R., 5 Bom., 
8 Bom., 98 (1553). 10 (1883). 


8 Jawatri v. Н. A. Emile, I. L. 
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should be exercised have been the subject of discussion 
in several reported Indian cases. Formerly the Court 
of Chancery had no inherent power to ascertain the 
amonnt of damages sustained by reason of tortious acts 
unattended with profits to the wrong-doer. The juris- 
diction to give and assess damages in respect of such 
acts was first conferred on the Court of Chancery! by Lord 
Cairns’ Act, 21 and 22 Vict., c. 27. 

By that Act the Court of Chancery was empowered, if it 
thonght fit, “to award damages instead of granting an 
Injunction in cases falling within its jurisdiction, and since 
that Act it has had to exercise the same discretionary power 
when the question has arisen whether damages or preven- 
tive relief should be granted. The particular effect of that 
Act does not appear to have received much consideration 
until the case of Aynsley v. Glover? The full discussion 
it then received makes it unnecessary to refer to earlier 
authorities. The Master of the Rolls in that case, after dis- 
eussing the earlier decisions, which doubtless reveal a great 
variety of opinions, expresses his own view to be ‘ that 
whenever an action ean be maintained at law and really sub- 
stantial damages, or perhaps 1 should say considerable 
damages,can be recovered at law, there the Injunction ought 
to follow in equity; generally, not universally, He then 
refers to Lord Cairns’ Act, and points out that the Act 
© gives a new power to the Court purely discretionary to 
substitute damages’ in cases in which * before the passing 
of the Act this Court would have granted an Injunction,’ 
expressing an opinion that it is ‘a reasonable discretion? 
and must depend upon the special circumstances of each 
ease whether it ought to be exercised ;' and as an illustra- 





з Kerr, Inj., 39; Joyce, Inj., 593 гие, and in such a way as to pre- 
—595. vent the defendant doing a wrong- 

218 Eq., 46 at pp. 553, 554 & 555. ful act and thinking he could pay 

3 «This discretion must be a damages for it," per Sir G. Jessel, 
judicial discretion, exercised ac- M. R., in Smith v. Smith, L. КЗ 
cording tosomething like a settled 20 Eq., 505. 
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tion of its application he refers with approval to Currzers’ 
Company v. Corbett! as showing that the Court will take 
into consideration the fact of the injury to the plaintiff 
being of a slight nature (although sufficient to sustain an 
injunction) as contrasted with the serious damage to the 
defendant. The subsequent decisions by the Master of 
the Rolls, Smith v. Smith? and Krehl v. Burrell? afford 
further illustrations of the principle on which the discre- 
tion vested in the Court of Equity of awarding damages 
in lieu of an injunction should be exercised. In Holland 
v. Worley,* Mr. Justice Pearson, after referring to the 
above decisions by Sir G. Jessel, laid down the rule, 
which he said he thought would be in accordance with 
the view of the Master of the Rolls, that in those cases 
(of infringement of easements) where the injury would not 
be so serious, where the property might still remain the 
plaintiff’s and be as substantially useful to him as it was 
before, the Court may, if it thinks fit, exercise the dis- 
cretion given it by the Act." * 

In the ease last cited it was, however, said® that the 
question, whether damages are a sufficient compensation 
does not present itself to the Courts of this country in pre- 
cisely the same manner and form as it does to a Court of 
Equity in England. This latter Court in awarding dam- 
ages under Lord Cairns’ Act exercises a discretionary 
power in departing from the specific relief which it had 
hitherto exclusively afforded, and could scarcely be 
expected to take so broad a view of the subject as the 
Courts of this country whose duty it is under the Specific 
Relief Act not to grant an Injunction where damages 
afford adequate compensation. 





22Dr. & Sm., 355. bhoy Cowasji Umrigar у. Lisboa, 
2 20 Eq., 500 at p. 505. Io ИО Bomay 252 (1885) cat 
8 7 Ch. Div., 551 at p. 554. pp. 260, 261. The passage has been 
4 26 Ch. Div., 585 at p. 587. slightly abridged in the text. 


5 Per Sargent, C. J., in Dhunji- е At p. 261. 
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* The power of the Courts of India to grant a per- 
petual injunction is determined by the Specific Relief Act 
I of 1877, section 54.! It is to be remarked that this 
limitation of the power of granting an Injunction is identi- 
cal with the conditions upon which the Court of Equity in 
England has always asserted the jurisdiction of granting 
preventive relief in cases of this nature. In Attorney- 
General v. Nichol? Lord Eldon says ‘ that the foundation 
of the jurisdiction appears to be that injury to property 
which renders it in a material degree unsuitable for the 
purposes to which it is now applied, or lessens considerably 
the enjoyment which the owner now has of it. The Court 
considers that injury of this nature does not admit of 
being measured and redressed by damages. In Straight 
v. Burn, Lord Justice Giffard says : ‘I take the course 
of this Court to be, that when there is a material injury to 
that which is a clear legal right, and it appears that dam- 
ages, from the nature of the case, would not be a complete 
compensation, the Court will interfere by Injunction. 

* Now, it 15 to be observed that the Specific Relief Act 
whilst laying down the general principles upon which 
such relief may be granted, still leaves it entirely in the 
discretion of the Court whether the Court will give relief 
by Injunction or damages, and in so doing, has placed the 
Court very much in the same position as the Court of 
Chancery found itself after the passing of Lord Cairns’ 
and Mr. Rolt's Acts, which enabled that Court to award 


! * Which provides that the 
Court may grant such an injunc- 


whose statement of the law was 
adopted by Lord Hatherly in Dené 


tion when the defendant invades 
or threatens to invade the plain- 
tiff's right to, or enjoyment of, pro- 
perty ; and where the invasion is 
such that pecuniary compensation 
would not afford adequate relief." 

216 Ves. Jun., 342. Апа see 
Jackson v. Duke of Newcastle, 3 
DeG.& J.,275, per Lord Westbury, 


v. Auction-Mart Co., L. R., 2 Eq., 
238; cited in Land Mortgage 
Bank v. Ahmedbhoy Habbibhoy & 
Kesowram Ramanand, I. L. R., 
8 Bom. at p. 67 (1883). 

з 5 Ch. App., 163 at p. 167. 

* Dhunjibhoy Cowasji Umrigar 
v. Lisboa, І. L. R., 18 Bom., 252 
(1885), at pp. 259, 260. 
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the plaintiff compensation in lieu of, or in conjunction 
with, preventive relief. Sir G. Jessel discusses the effect 
of the former Act upon the practice of the Court in 
Aynsley v. Glover. He says: ‘It will deserve the most 
serious consideration hereafter as to what class or classes 
of cases this enactment is to be held to apply. Although 
in terms so wide and so long, it never could have been 
meant, aud I do not suppose it will ever be held to 
mean, that in all cases, the Court, of its own will and 
pleasure or at its own mere caprice, will . substitute 
damages for Injunction. I am not now going, and I 
do not suppose any Judge will ever do so, to lay 
down a rule which, so to say, will tie the hands of the 
Court. The discretion being a reasonable one should, I 
think, be reasonably exercised, and it must depend upon 
the special cireumstances of each case whether it ought to 
be exercised. The power has been conferred, no doubt 
usefully, to avoid the oppression which is sometimes prac- 
tised in these suits by a plaintiff who is enabled—I do not 
like to use the word ‘extort '—to obtain a very large sum 
of money from a defendant merely because a plaintiff has 
а legal right to an Injunction ; I think the enactment was 
meant in some sense or another to prevent that course 
being successfully adopted. There may be some other 
special cases to which the Act may be safely applied, and 
I do not intend to lay down any rule upon the subject.? 

* No doubt the jurisdiction of the Court of Chancery 
in question of relief by Injunction, «е., as stated by Lord 
Eldon in Attorney-General v. Nichol? and explained by 
V. C. Wood in Dent v. Auction Mart Co.,* and by Sir 
G. Jessel in Aynsley у. Сотер, is treated as existing where 
substantial damages would be given by a Court of law.9 


1 L. R., 18 Eq., 544. SUIT R 2 EBq., 233. 

2 Land Mortgage Bank v. Ah- 5 L. R., 18 Eq., 544. 
medbhoy, I. L. R., 8 Bom. at pp. € See Nandkishor Balgovan v. 
70, 71 (1883), per Sargent, C. J. Bhagubhai Pranvalabhdas, I. L. 


8 16 Ves., 342. R., 8 Bom. (1883), at p. 97. “ An 
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But the Courts of this country have the jurisdiction 
both of a Court of Law and Equity, and in the exercise of 
the discretion will regard the ‘ materiality ’ of the injury 
in the sense in which that expression was used by Sir 
G. Jessel in Smith v. Smith,! and which, as pointed out 
by Fry, J., in National Provincial Plate Insurance Com- 
pany v. Prudential. Insurance Company, means some- 
thing more than is sufficient to give the Court juris- 
diction to grant an Injunction and may depend on all 
the circumstances of the case."?  Acquiescence is one 
of those circumstances, and its existence may induce 
the Court to give damages instead of an Injunc- 
tion? or may preclude the recovery of even nominal 
damages.* 

Section 54, clauses (0), (c) and (d) of the Specific 
Relief Act, states (subject to the discretion of the Court 
as provided by section 52) the cases in which a perpetual 
Injunction may be granted where the defendant invades 
or threatens to invade the enjoyment of property. In 
applying these provisions the Courts will do well to be 
guided by the decisions of the Court of Chancery in Eng- 
land which, it cannot be doubted, are the source from 





injunction can be granted wher- 
ever substantial damages could be 
awarded under the English law, " 
per West, J.: and iu Aynsley v. 
Glorer at p. Одо, Jessel, M. R., 
points out that the word ‘ substan- 
tial’ is not used in the sense of 
‘enormous.’ If the injury com- 
plained of is of a material nature, 
the Court will grant an injunc- 
tion : Holyoake v. Shrewsbury and 
Birmingham Railway Co., 5 Railw. 
Cas., 421; Krehl v. Burrell, 7 Ch. 
D., 551; 11 Ch. D., 146; Holland 
v. Worley, 96 Ch. D., 578; Green- 
wood v. Hornsey, 33 Ch. D., 471; 
otherwise where a money-payment 
is an adequate consideration : 


Allen v. Ayres, W. N., 1884, 242; 
Holland v. Worley, supra. 

з L. R., 20 Eq., 500. 

2 6 Ch. D., 768. 

3 (/hanasham Nilkant Nadkarni 
v. Moroba Ramchandra Pai, I. L. 
R., 18 Bom. at p. 484 (1891) ; so 
an injunction has been refused, 
though at the same time it was 
held that the plaintiff was entitled 
to substantial damages: Dhunji- 
bhoy Cowasji Umrigar v. Lisboa, 
I. L. R., 13 Bom., 252, 264 (1888). 

4 Ranchod Jamnadas v. Lallu 
Haridas, 10 Bom. Н. C. R., 95, 
97 (1873) ; Sayers v. Collyer, 28 Ch. 
D., 108. 

5 Kelsey v. Dodd, 52 L.J., Ch., 34. 
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which the above provisions have been drawn.! And the 
same general principles apply to the granting of a tempo- 
rary as toa perpetual Injunction.? But in following these 
provisions the terms of the Indian Acts and Codes and 
the constitution of the Indian Courts must not be over- 
looked. Moreover as pointed ont by West, Ј., it is not 
easy to reconcile all the English cases on the question of 
Injunction as opposed to damages : the question is one of 
degree, and the whole of the circumstances are seldom 
or never stated. | 

The Court has under that section jurisdiction to grant 
an Injunetion in those cases where pecuniary compensa- 
tion would not afford adequate relief The expression 
* adequate relief " is not defined, but it is probably used 
in the sense in which Kindersley, V. C., used it in Wood 
v. Sutcliffe as meaning “such a compensation as would, 
though not in specie, in effect place the plaintiffs in the 
same position in which they stood before." It does not, 
however, follow that in such cases a plaintiff is entitled 
as of right to an Injunction. Under the Specific Relief 
Act the Courts are given a discretion to grant or withhold 
an Injunction, as in England they have a discretionary 
power to award damages in lieu of an Injunction. In 
this view of the law, the Court has to consider in each 
case not merely whether the plaintiff's legal right has been 
infringed, or even materially infringed, but also whether 
under all the circumstances of the case he ought to be 
granted an Injunction as the proper and appropriate 
remedy for such infringement.6 It must appear from the 


emman 


! Land Mortgage Bank of India 3 Nandkishor v. Bhagubhai, 1. 
v. Ahmedbhoy Habbibhoy © Ke- L. R.,8 Bom. at pp. 97, 98 (1883). 
sowram Ramanand, I. L. R., З aa Di Ji Jon Ch. at econ. 

Bom. at p. 67 (1883), per Sargent, 5 Ghanasham Nilkant Nadkarni 
C. J. v. Moroba Ramchandra Pai, I. L. 


2 Nusserwanji Merwanji Panday R., 18 Bom. (1894), at p. 488, per 
v. Gordon, I. L. R., 6 Bom., 206, Еаггап, J. 
279 (1881), v. «nte, p. 9. 
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circumstances in evidence in each сазе that the interfer- 
ence or obstruction complained of is not a trivial but a 
substantial injury which is not capable of being fully 
estimated in pecuniary damages as respects the future as 
well as the past.! 

Even if it be difficult to suppose that pecuniary damages 
would not afford adequate relief, it should be shown that 
there is some standard for ascertaining them.? If there be 
no such standard and the case is otherwise a proper one, 
an Injunction will issue’ But it is not sufficient to pre- 
vent the granting of damages that the enquiry is one of 
difficulty and the result must to a great extent be matter 
of opinion, provided that there are data upon which expe- 
rienced persons may form an estimate. Section 54, sub- 
section (b) of the Specific Relief Act, has application to 
such cases as are referred to in the Illustrations (A) and (7)5 
to the section where there is no possible standard with 
reference to which the contemplated injury сап be com- 
pensated rather than, for example, to a case of injury to 
property like a house occupied by its owner in danger of 
being deprived of its ancient light.6 As pointed out in the 
ease last cited, the threatened disclosure of a confidential 
communication is an illustration of the class of cases 
referred to in section 54, clause (b). 


3 Ponuusawmi  Tevar v. The 
Collector of Madura, 5 Mad. H. 


* The Land Mortyage Bank of 
India у. Ahmedbhoy Habibbhoy, 


C. R., 6, 24 (1869), and see at p. 95, 
where itissaid,''further the injury 
is one of à constantly recurring 
kind and from the very nature of 
the easement (of water) it would 
be impraeticable to estimate an 
adequate compensation iu pecuni- 
ary damages as a proper sub- 
stitute for the relief by injunc- 
tion." 

? The Land Mortgage Bank of 
India v. Ahmedbhoy Habibbhoy, 
I. L. R., 8 Bom. at p. 48. 

8 Act I of 1977, s. 54, cl. (b). 


supra, at p. 72. 

5 And see Ramanadhan v. Za- 
mindar of Ramuad, І. L. R., 
16 Mad., 407, 409 (1893). 

6 Ghanasham Nilkant Nadkarni 
v. Moroba Ramchandra Pai, 1. L. 
R., 18 Bom. (1891), at p. 489, per 
Farran, J. So the Court has di- 
rected an inquiry to ascertain the 
damage where the nuisance was 
an obstruction of the plaintiff's 
light: The Land Mortgage Bank 
of India v. Ahmedbhoy Habibbhoy, 
I. L. R., 8 Bom. (1883), at p. 72. 
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As already observed the determination of the question 
whether relief by Injunction or by damages shall be grant- 
ed depends upon the circumstances of each case. Some 
examples however of the application of these principles are 
here given. Thus it was held that the re-erection of his 
house by the defendant, notwithstanding notice from the 
plaintiff, so as to darken some of the principal rooms of the 
plaintiff's house, making them unfit for occupation during 
the day without artificial light, was an injury which could 
not be adequately redressed by an award of damages. So 
also any act by which the control of light and air are taken 
out of the hands of the person entitled to them, or by which 
the aecess of light and air to the window of a dwelling- 
house is interfered with, is prim facie an injury of a serious 
character. When a defendant, therefore, without leave or 
license, took possession of the plaintiff's window as com- 
pletely as if he had blocked it up altogether, it was held that 
the injury was not reparable by damages? 

But when the plaintiff has no other than а pecuniary 
interest in the premises and would always have been satis- 
fied with a liberal solatzum for its violated rights, damages 
may properly be substituted for an Injunction.? 

An obstruction to a right of way has been held to bea 
real and substantial inconvenience entitling to an Injune- 
tion.’ А forced joint occupation of an undivided dwelling- 
house of a Hindu family by an intruder, even though he 
be an owner, against the will of the resident Hindu co- 
pareener, is an injury for which pecuniary damages would 





з Jamnadas, &с. v. Almaram, Æc., 
lh Iip Ж Bom. 193 (1877); but 
the remedy depends upon the facts 
proved : Zanchod v. Lallu, 10 Bom. 
H. C. R., 95 (1873) ; Dhunjibhoy 
Cowasji Umrigar v. Lisboa, I. L. 
R., 13 Bom., 252 (1888); Zhe Land 
Morlgage Bank v. Ahmedbhoy, I. 
L. R., 8 Bom., 71, 72; Benode Coo- 
maree Dossee v. Soudaminey Dossee, 


I. L. R., 16 Cal., 252 (1889); Nasar- 
bhai v. Munshi, I. L. R., 16 Bom., 
533 (1891). 

? Nandkishor v. Bhagubhai, I. 
L. R., 8 Bom., 95 (1853). 

8 The Land Mortgage Bank of 
India v. Ahmedbhoy Habbibhoy, 
I. L. R., 8 Bom. at p. 91 (1883). 

* G.I. P. Railiray v. Nowroji Pes- 
tanji, I. L. R., 10 Bom., 390 (1583) 
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not be compensation.! If the Court sees that the damage 
caused to the plaintiff by the act complained of is unsub- 
stantial and trifling, it will hesitate upon imposing any 
obstacle in the way of a company, such as a Railway 
Company, serving the interests of the general public.’ 
Where certain persons sued for an Injunction and for a 
declaratory decree as to their title to free access with their 
patrons to certain sacred shrines and to receive presents 
from their patrons unfettered by certain rnles which had 
denied this title, it was held that they were entitled to such 
a decree as also to further relief by way of permanent 
Injunction, аз the defendants had threatened to invade their 
enjoyment of property, and the invasion was such that 
pecuniary compensation would not afford adequate relief.’ 

In a suit for a mandatory Injunction to remove a wall, 
it was said that if the plaintiff had quietly acquiesced in 
the building of it and had only objected on its completion, 
the Court should award him damages only.* 

In the case of obligations arising from contract the Court 
will be guided by the rules and provisions contained in 
Chapter LI of the Specific Relief Act relating to specific per- 
formance ; and will, if the case be otherwise proper, grant 
an Injunction where it would decree specific performance. 
It follows therefore that an Injunction cannot be granted 
to prevent the breach of a contract, the performance of 
which would not be specifically enforced. And as a 
contract which is one for the non-performance of which 
compensation in money is an adequate relief cannot be 
specifically enforced,’ so an Injunction will not be granted 











1 Anantnath Dey v. Mackintosh, Haridas, 10 Bom. Н. C. R., 95, 97 
0 B. LLR, 571, 57901870; (1878). 

2 (7. Г, P. Railway v. Nowroji 5 Act lof 1877, s. 54. As to the 
Pestanji, 1. L. R., 10 Bom., 390,394 cases in which it will decree 


(1885). specific performance v. ib., ss. 12-30. 
з Kalidas Jivram у. Gor Parja- 6 Ib., s. 50, cl. (f). 

ram Hirji, I. L. R., 15 Bom., 309 T Ib.,s. 21, cl. (a); see Illustra- 

(1890). tions to that clause ; see Nelson, 


^ Ranchod Jamnadas v. Lallu p. 103. 
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to prevent its breach.! When a contract comprises both 
an affirmative and a negative agreement, though the Court 
may be unable to compel specific performance of the first, 
it may yet grant an Injunction to perform the latter 
agreement.? And so when the defendant in England 
agreed with a Railway Company to serve the latter exclu- 
sively for four years in India and having come to India at 
the expense of the Company and served it for two years, 
left its service for that of another employer, it was held 
that the plaintiff company were entitled to an interlocutory 
Injunction restraining the defendant from serving others, 
in that pecuniary damages would not adequately compen- 
sate the company for the defendant’s breach of contract. 
A person may contract himself out of the remedy by 
Injunction as where he has agreed that the remedy in re- 
spect of the breach of an agreement shall be in damages ; 
in which case the Court will not grant an Injunction.* 
Prima facie any purely mercantile contract is one admit- 
ting of compensation in money. But of course it may 
be shown that under the particular circumstances the case 
is otherwise. 

If money-compensation is the proper form of relief, if 
should obviously be compensation measured by the right 
infringed. It is only in respect of this that the plaintiff is 
competent to sue, and sueing on a limited ground a plain- 
tiff cannot be entitled to compensation on one greatly 
more extensive. In order that damages should be an 
adequate substitute for an Injunction, they must cover the 
whole area which would have been covered by the Injunc- 





з Act I of 1877, s, 56, cl. (f). ^ Muncherji Furdoonji Mehta у. 
2 Tb., з. 51. Noor Mahomedbhoy Jarrybhoy 
з Madras Railway Company v. Pirbhoy, Y. L. R., 17 Bom., 711 
Rust, I. L. R., 14 Mad., 18 (1890); (1893). 
andsee Callianji Harjivau v. Narsi 5 Haji Abdul Allarakhi v. Haji 
Tricum, I. L. R., 18 Bom., 702, 711 Abdul Bacha, I. L. R., 6 Bom., 5,7 
(1894) ; ib., I. L. R., 19 Bom., 764 (1881). 
(1895). € The Land Mortgage Bank of 


(a) If the 
plaintiff be 
held entitled 
to damages, 
they must be 
given. 


(b) Assess- 
ment of, and 
enquiry as to, 
damages. 
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tion ; and must comprise as well the damages for wrong- 
ful acts continued up to the time of trial as for those 
which had taken place before the issue of the writ.' If 
the wrongful act has come to an end before the trial, 
the Court has jurisdiction nevertheless to assess the 
whole of the damages accrued.2 When an action is 
brought for an Injunction in respect of a threatened 
injury and no actual wrong has been committed by the 
defendant, the Court has no jurisdiction to give damages 
in substitution for such Injunction.’ 

If the Court be of opinion that a plaintiff is entitled to 
relief, but that damages and not an Injunction is the 
appropriate remedy, it must award damages, or order an 
enquiry as to damages. It cannot dismiss the раш» 
suit. In England, formerly, if a bill in Equity were 
dismissed, the plaintiff would have had his suit at law for 
damages. In this country, however, a new suit would not 
lie, and consequently when the plaintiff is held entitled to 
a remedy, the appropriate remedy should be awarded.* 
It is no objection to the grant of damages that they have 
not been specifically prayed for ; they may be had under 
the prayer for general relief. Мог is the right to 
damages lost because performance has been obtained from 
the defendant before the suit comes to a hearing.® 

The parties either in the Original or Appellate? Court 
may agree as to the amount which shall be payable as 
damages. Thus a sum may before judgment be agreed 
upon as satisfying the claim to which the plaintiff is 











India v. Ahmedbhoy Habbibhoy, 
1. L. R., 8 Bom., 35, 93 (1883). 

1 Fritz v. Hobson, 11 Ch. D.; 543, 
996, 557. 

ZI 

9 Dreyfus v. Peruvian Guano 
Company, L. R., 43 Ch. D., 316. 

^ Callianji Harjivan v. Narsi 
Tricum, Tal. R., 19 Bom., 76s. 
770 (1595). 


5 Catton v. Wyld, 32 Beav., 266 ; 
Betts v. Neilson, З Ch. App., 441; 
Stanley у. Shrewsbury, 19 Eq., 
616. 

6 Cory v. 
Compuny, 
559. 

7 Benode Соотатее Dossee ү: 
Soudaminey Dossee, І. L. R., 16 
Cal. at pp. 262, 264 (1889). 


Thames Tron, 
ІУ. OR 


bes 
(Eng.), 
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entitled to as damages, it being left to the decision of 
the Court to deal with the question 
Injunction should or should not be 


as to whether 
granted under the 


an 
eircumstanees of the case ;! or a similar agreement may be 
entered into, leaving it to the decision of the Court whether 
the plaintiff be entitled to any relief whether by Injune- 
tion or damages. If there be no agreement as to the 
amount of damages, the Court may itself award damages 
An 
enquiry as to the damages will not, as leading to greater 
expense, be directed, where there is no difficulty in assess- 
ing damages, but the Judge will himself assess them at 
the trial? Where an enquiry as to damages would have 
been eostly and in any ease a decree for damages against 
the defendant would not have been of much value, the 


to the plaintiff, or order an enquiry as to damages.’ 


Court, under the particular circumstances of the ease, 
Where no issne as to 
damages is framed or tried by the lower Court, the Appel- 
late Court may refer the ease back to the first Court 
for the trial of an issue as to damages under section 566 
of the Civil Procedure Code $ or may itself determine 
the same.® 

Damages may be combined with a limited Injunction. 
Though this form of relief, which is expressly provided for 
by Lord Cairns’ Act, is not mentioned by the Specific 
Relief Act, it may yet be awarded where the circum- 
stances of the case so require.’ 


awarded nominal damages only.4 


So where in a suit in 
respect of a nuisanee the Original Court had granted such 





2? Ib., 264. 

2 Callianji Наган v. Narsi 
Tricum, 1. L. R., 19 Bom. at p. 
770 (1895). 

8 Kerr, Inj., 41. 

4 Callianji Harjivan v. Narsi 
Tricam, I. L. R., 19 Bom., 764, 
110 (1595). 

5 Benode 


W, IR 


Coomaree | Dossee v. 


Soudaminey Dossee, I. L. R., 16 
Cal. at рр. 262, 264 (1889). 

6 Cullianji Harjivan v. Narsi 
Tricum, I. L. R., 19 Bom. at p. 770 
(1895) ; see Civ. Pr. Code, s. 566. 

1 The Land Mortgage Bank of 
Iudia v. Ahiedbhoy Habibhoy and 
Kesowram Ramanand, L. L. R., 
S Bom. at pp. 77, 91 (1883). 


10 


(111) Combina- 
tion of dam- 
ages and In- 
junction. 
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an Injunction the order was upheld by the Appellate 
Court, which observed as follows :—‘ In the present case 
damages have been combined with a limited injunction. 
This particular combination of relief is not expressly pro- 
vided for in the Specific Relief Act. But by section 52 of 
the Act, ‘ preventive relief is granted at the discretion of 
the Court” By section 54 ап injunction may be granted 
to prevent a multiplicity of judicial proceedings,’ which 
embraces as well repeated suits by the same plaintiffs as a 
series by different plaintiffs. Ou the other hand, section 
56 says an injunction cannot be granted * when equally 
efficacious relief can certainly be obtained by any other 
usual mode of proceeding. A mere award of damages 
in this case would not prevent future claims for future 
injuries. Preventive relief may, therefore, properly be 
given; but being given to a certain extent, it appears 
that for the residual injury which, as the learned Judge 
below has found, is really small, damages will afford an 
efficacious relief—equally efficacious as relief, though not 
so efficacious in delivering over the defendants to the 
tender mercies of the plaintiffs company. The judgment 
of Bramwell, B., in the Stockport Waterworks Company у. 
Potter,' shows that it is an important ingredient tn the 
wrong occasioned by carrying on an offensive business, if 
all possible remedial measures are not adopted. We think 
this Court may prescribe such measures as the condition of 
continuing a business, and give damages for the inevitable 
injury where these will suffice, though Rolt’s Act and 
Lord Cairns’ Act are not in force here. At any rate, 
the defendants, who are the persons to be affected by the 
injunction, may, if they dislike the combined remedy, 
avoid it by submitting to an injunction which will appa- 
rently close their factory. If the defendants submit, the 
plaintiffs’ company cannot complain that in addition to 


(3H. Go $263 3110. J. Mx. 10. 





INJUNCTIONS GENERALLY. 147 


damages it obtains а further diseretional relief, leaving it 
to the necessity of further litigation onlv should a reason- 
able use of their premises be exeeeded in future by the 
defendants. The modified conditional injunction framed 
by the learned Judge below is calculated in its intention 
to provide the requisite remedy in this сазе by reducing 
the annoyance caused by the working of the mill to such 
а moderate and perhaps irredueible minimum as will be 
fairly compensated by damages for the premises occupied 
by the plaintiffs’ company affected by it. It will only be 
necessary to mould the wording so as distinetly to provide 
against any increase of smoke, cotton, fluff. or noise of 
machinery beyond what subsisted at the date of the decree 
(see Goldsmid v. Tunbridge Wells Improvement Com- 
missioners)! and to add that the injunction does not free 
the defendants from any necessity they may be under of 
working always so as to cause the least annoyance reason- 
ably possible to the occupants of the premises with respect 
to which the decreeis made. It may be that inventions will 
be made by which the now inevitable annoyance may be 
easily diminished : and should a right then arise for the 
neighbours to a working of the mill so as to be less offen- 
sive, they ought not to be precluded from that right by an 
injunction intended for their benefit.’ 
$35. The Court may refuse relief, or give relief either by 1f relief be 


: А : : riven it must 
Injunction, or damages, or by a combination of both, but fc of one or 


other of the 
preceding 


accept some other form of relief. So in the undermen- kinds. 
tioned case? the plaintiff complained that the defendants 


it cannot compel a plaintiff, who is entitled to its aid, to 


ZI n L Ch. 99495 5. C., 95 L. 


upon the faet that there is no 


J- Ch., 952. 

$ The Land Mortgaye Bank of 
India v. Ahmedbhoy Habibhoy and 
Kesowram Ramanand, Т. L. R., 
S Bom., at pp. 91—93 (1883); it has 
however also been held that, if 
the title to an injunction depends 


proper compensation in damages, 
the latter will not be granted in 
addition to the injunction: Eardley 
v. Granville, 24 W. R. (Eng.), 
528. 

3 Kadarbhai v. Rahimbhai, 1. 
І. R., 13 Bom., 674 (1889). 
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intended to build so as to obstruct the passage of light and 
air through an ancient window in his house, and render a 
room therein unfit for use, and prayed for a perpetual 
Injunetion restraining the defendant from so building. 
The Subordinate Judge granted the Injunetion as prayed. 
The defendants appealed to the Joint Judge who amended 
the lower Court's decree by ordering the removal of the 
Injunetion, and directing in its stead a new window to be 
opened by the defendant in the plaintiff's house to the east 
of the window in question, the light into which would not 
be interfered with by the defendant's house. The High 
Court on appeal reversed this deeree, holding that the 
plaintiff had an absolute and indefeasible right to the 
easement which he had acquired ; and the only possible 
question was whether an Injunction or damages was the 
appropriate remedy under the circumstances of the parti- 
cular ease, and that the form of relief which had been 
given by the Joint Judge to the plaintiff was one which 
the latter could not be compelled to aceept. 
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$ 96. The means by whieh an Injunction is obtained, 
as also all other rules of practice governing the issue of 
this form of relief, constitute a portion of the general law 
relating to the procedure to be followed in civil suits, and 
are to be sought for in the rules and practice of the High 
Courts and the provisions of the Civil Procedure Code. 
The rules relating to the obtaining of temporary Injunc- 
tions only are dealt with in this Chapter. Perpetual 
{njunetions are obtainable by decree made at the trial, and 
the practice relating thereto is the same as that whieh 
governs the making of deerees granting other than speci- 
fic relief, 

An Injunction will, as already observed, only be granted 
upon, or in, a suit praying for that or other relief. There 
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must be a pending action in which the Injunction may be 
obtained :! though possibly in extremely urgent cases 
the Court may, in accordance with the English practice, 
grant an Injunction before the filing of a plaint upon the 
plaintiffs undertaking to institute a suit forthwith.* — In ac- 
tions for an Injunetion, as in other actions, the rule applies 
that all persons interested in the subject-matter should be 
made parties to the proceeding on either the one or the 
other side of the record.’ As a general rule, an Injunc- 
tion should be specifically prayed for when the obtaining 
of that relief is a substantial object of the action ; though 
leave will be given to amend the plaint by adding a prayer 
for an Injunction ; and an Injunction may be granted at 
the hearing of the cause though not prayed for in the 
plaint.4 So after decree parties to the suit or persons who 
have or may come in under the decree will be restrained 
from taking proceedings contrary to the decree or 
violating its spirit without any prayer for an Injunction.’ 
When the plaint has been registered a summons is issued 
to the defendant to appear and answer the plaintiffs 
clum 

As a general rule, notice of an application for an 
Injunction must be given to the opposite party. But in 


1 ү. ате, p. 41; High, Inj., $1566. R., 199 (IS73); Wanig еси 


2 v. Mile, р. 60, n. (2). missioners for Томи of Mad- 
3 317, anie; Spelling’s Extra- ras v. Drauson, I. L. Rey З Made 
ordinary Relief, $ 970; High, Inj., 201 (1881): Public Trustees, 
SS 1547—1564 ; and see as to s. З Shepherd v. Trustees of Port of 


of the Civ. Pr. Code; Бай Lal Bombay, I. L. R., 1 Bom., 132, 477 
Parbatia у. Bulak Lal Pathuk, (1876). As to tenants and land- 
I. L. R., 24 Cal., 385 (1897); Тоз respective 1121115 of seus 
right to sue as constituted attor- see Zhe Land Morlgaye Bank of 
ney, Nemara v. Devandrappa, {Tudia v. Afunedbhoy Hahihbhoy, 
I. L. R., 15 Bom., 177 (1590); E L. R., 8 Bom., 37-85 (1553). 
Injunctions against Municipal * Joyce, Inj., 1262, 1263: IK enk 
bodies, Chabildas v. Municipal 1j., 612; Civ. Pr. Code, ss. 50 е), 
Conmissioner of Bomhay, 8 Вот. SR 

Н. C. R., 85 (1571); Hormasji 5 Joyce, Inj., 1265. 

Karse&ji v. Pedder, 12 Bom. Н. C. 6 (3v, Tr Code Che Mp 
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cases where the object of granting the Injunction would vithont notice, 
and hefore, or 


be defeated by delay, in urgent cases of threatened after appear- 
mischief and in cases where notice of an intention бо 
apply for an Injunction might lead to the commission of 

the act before the time for hearing a motion on notice, 

an Injunction may be granted ew parte before or after 

the appearance of the defendant to the suit.! In very 
pressing cases an Injunction may be applied for ea parte 
before service of the writ of summons? 

An Injunction is granted ea parte and without notice 
to the opposite party only in cases where considerable 
mischief might ensue, if the issue of the process were 
delayed, until notice should be given to the party against 
whom it is sought. “Such an Injunction on the applica- 
tion of one party, and without previously giving to the 
person to be affected by it the opportunity of contesting 
the propriety of its issuing, is a deviation from the 
ordinary course of justice, which nothing, but the existence 
of some imminent danger to property, if 16 be not so 
granted, can justify. A case, therefore, of irremediable 
mischief impending must be made out. By this is 
certainly not meant necessary and inevitable destruc- 
tion, but great and serious danger not capable of being 
averted probably. if delay be interposed. The Court 
with a proper jealousy has guarded the establishment of 
this anomalous practice by a very salutary rule which 
requires that a full communication should be made to the 


Court, which grants the Injunction, of all material facts 
3 


which might influence its decision.” 





Inj., 261; Kerr, Inj., 615, 616, 
bnt in the absence of pressing 
necessity it is inirproper to do so. 
Spelling op. cit., 8 1016. 

a Jalo Wo tie, Cu D. 77605 Cole 
bourne у. Colebourne, ib., 690: 
Brand v. Mifson, H W. R. (Enz.). 
D 


As observed hy 


3 Freeman v. MeArthur, 2 Tay- 
lor е Welle ТОЭ v; Peel, 
C. J. (1851). * A very mischievous 
and oppressive use may be made 
of this writ, and it is опг duty 
to narrow its issue es parte to 
the cases in which it is alone 
fitting that it should so issue, 
JO ty 


{11) in other 
cises by mo- 
*ion for à rule 
nisi, Or upon 
notice before, 
or after ap- 
pearance. 
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Sir Lawrence Peel, C. J., in the case already cited, the 
Courts have guarded the practice of ex parte Injunctions 
by the rule which requires that all material faets should 
be disclosed. So where a motion was made on a partial 
statement of the faets and the dissolution of the Injune- 
tion was resisted on a ease not then made, it was said that, 
if the Court allowed this, it would encourage the suppres- 
sion of important facts and the Court dissolved the Injune- 
tion, and held that where a fact is not communicated which 
would, if communicated, have prevented the issue of an er 
parte Injunction, the Injunction will be dissolved, even 
though a fraudulent suppression be not made out. [tis a 
general rule, therefore, that on an ee parte application for 
an Injunction the material facts must be fully and fairly 
stated to the Court.* If the Court be of opinion upon an 
application ew parte that the case is not so urgent as to 
require its immediate interference, it will either grant 
a rule as’, or order notice of the application to be served 
on the defendant, 

In other than urgent cases justifying the issue of an 
es parte Injunction, application should be made after the 
filing of the plaint and before, or after, appearance of the 
defendant for a rule ns which is then served upon the 
defendant calling upon him to show eause why an Injunc- 
tion should not be awarded, when, if no cause be shown, 
the rule is made absolute ; or, as is more commonly done, 
the opposite party should be served with notice of motion 
for a particular day. In eases where danger is imminent 
(though not so imminent as to justify the issue of an 
es parte Injunction), leave will be given before the appear- 
ance of the defendant upon filing the plaint to serve a 
notice of motion or a short notice? If the plaintiff has 








1 Freeman у. MeArthur, supra, 2 Joyce, Inj., 1205, et ibi casas, 
26, 28; see also Sreemutly Soho- * Joyce, Inja 1261, 1202 50 OOE 
churry | Dossee x. Hurree Kisto Inj., 644. [In AMergnard v. Fraser, 
Roy, 2 Boulnois, R., 62 (1850). cited in Joyce's Inj., 1262, the 


PRACTICE RELATING TO INJUNCTIONS. 


not а case for an ee parte Injunction, or for an applica- 
tion to serve a short or other notice of motion, then the 
motion for the Injunction must be brought on in the 
same way as other ordinary motions, namely, on the day 
appointed by the Court for hearing motions. After the 
defendant has appeared, the general rule is, that an In- 
junction can only be moved for on notice of motion, but 
if the threatened danger is imminent, and would be 
irremediable, the Court will grant an Injunction without 
notice of motion. The rule laid down by the Civil 
Procedure Code is that the Court must in all cases, except 
where it appears that the object of granting the Injunction 
would be defeated by the delay, before granting an Injunc- 
tion, direct notice of the application for the same to be given 
to the opposite party.? So where a Court made an order 
granting a temporary Injunction under section 492 of the 
Civil Procedure Code without directing notice of the appli- 
cation for an Injunction to be issued to the other side and 
its order directing stay of sale of property in execution 
was passed ev parte without the other side being given 
an opportunity to show eause, it was held that the order 
was irregular.? 

Where an Injunction is granted without notice, the party 
aggrieved may apply either to have it discharged under 
section 496 of the Civil Procedure Code, or he may appeal. 
But the former appears to be the proper course to be taken 
in such a case. No appeal lies from an order refusing to 
issue an Injunction without issuing notice to the opposite 








see Kerr, Inj., 611—617. 
з Amolak Ram у. Sahib Singh, 
Ail, 550 (1885) ; 


Geeree vV. 


Court gave leave to serve a 
notice of motion before the Bill 
had been filed upon the under- 1. L. R., 7 


taking of the defendant that the and see 
Bill should be on the file when 
service was effected. ] 

кш), 

2 Civ. Pr. Code, s. 191; corres- 
ponding with s. 95, Act УШ of 
1859 ; this section applies to H. C.; 


Joyuarain 
Shibpersad Geeree, 6 W. R., 1085, 
109 (1863) ; Mun Mohinee Dossee 
v. Ichamoyee Dossee, 13 W. R., 60 
(1570). 

+ Anolak Ram у. Sahib Siugh, 
I. L. R., 7 AIL, 550, 552 (1535). 


Interim orders, 
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party.! Notice of motion should be served on all parties 
interested in the question raised by the motion. Unless 
where substituted service is ordered, the notice is served 
personally, and may be served on the solicitor after the 
appearance of the party to the action. If upon the hear- 
ing of the motion it appear that there has been no proper 
service, or that service of notice has not been made on a 
party entitled thereto, the Court will either dismiss or 
adjourn the hearing of the appheation. The notice of 
motion should be entitled in the cause in which it is made 
and should state on whose behalf the motion is to be made, 
the dav on which the motion 1х to be made, and the nature 
of the order asked for. Costs may be given though not 
asked for by the notice? 

§ 97. Instead of issuing an Injunction in the first 
instance the Court may grant an Zuter/m order by which the 
defendant is restrained until after a particular day named, 
liberty being given to the plaintiff to serve notice of motion 
for an Injunction for the day before such day. Герт 
orders are temporary ez parte Injunctions, or глѓемт re- 
straining orders in the nature of Injunctions, which are 
granted when the plaintiff, not showing quite a case for an 
ez parte Injunction, without more, shows a case for giving 
short notice of motion for an Injunction, and for protection 
in the meantime. The interim order is therefore an [njunc- 
tion or restraining order, obtained ev purte, to be in force 
until after а day named, with liberty (if required) to serve 
a notice of motion for an Injunction on the day before 
that day, when the question of the right to an. Injunction 
would be disposed of, on the notice of motion? Znterim 
orders are generally granted upon an ee parte application 
for such order with liberty to serve notice of motion,* or 
upon a motion for a rule ns. 

1 Luis v. Luis, L. L. R., 12 Mad.,  б14—617. 
156 (1555). з Joyce, Inj., 1504. 
а Joyce, inj... 1231; ек ү ^ Kerr, Inj., 625; 
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An /uterzm Injunction may be applied for on the pre- 
sentation ot the plant. Where this had been done and 
Counsel appeared for the defendants and it was objected 
that, the application being for an Zuterzm Injunction, the 
defendants eould not be heard, the Court, under the par- 
ticular circumstanees, considered that the defendants should 
be heard. 

Though an application for an ¿nterim Injunction may 
be rejected, the Court may grant a rule is? for an In- 
junction in the terms as prayed. An диер order 
and a rule ws? may be, and ordinarily are, granted 
at the same time. And upon the hearing of the rule 
the /nferhn order as well as the rule will either be dis- 
charged or the rule will be made absolute. [n the 
event of an offer of compromise the rale and uem 
Injunetion may be ordered to stand over for a fixed times 
upon the expiry of which time the rule will either be 
made absolute or the ¿nterim Injunetion and гше will be 
discharged.® 

$358. An Injunction may be, and often is, given or 
withheld upon certain terms or conditions only, of which 
the most frequent is the usual undertaking as to damages. 
In doubtful cases where damage may Бе occasioned to the 
defendant, m the event of an Injunction or ¿nterim re- 
straining order proving to have been wrongly granted, the 
Court will require the plaintiff as a condition of its inter- 
ference in his favour to enter into an undertaking to abide 
by any order it may make as to damages. So also the 





2 Haji Abdul AWurakhi v. laji 3 Haji Abdul Allarakhi v. Huji 
Abdul Bacha, 1. L. R., 6 Bom., 5, раш Dacha, I. L. R., 6 Bom., 5, 
6 (1881); Munchkerji Furdoonji 7 (1551). 


Mehta v. Noor Mahomedbhoy ^ Muncherji Furdoonji Mehta v. 

Jairajbhoy Pirbhoy, 1l. L. R., Noor Mahomedbhkoy Jairajbhoy 

17 Bom., 711, 714 (1895). Pipbhoy, F-55165 17 Wome, 711, 
2 Haji Abdul Allarakhi v. Haji 714 (1893). 

Ар Bacha, supra. э. ТО 


2 dbr 


[Injunction 
upon terms. 
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Court may require the defendant to enter into terms as a 
condition of withholding an Injunction.! 

Section 493 of the Code enacts that the Court may by 
order grant an Injunction under that section on such terms 
as to the duration of the Injunction, keeping an account, 
giving security or otherwise, as the Court thinks fit. So 
a plaintiffs application for an Injunction that the defend- 
ant be restrained from taking possession under a deeree 
of an undivided moiety of a family dwelling-house was 
granted on the terms that he should offer in his plaint by an 
amendment to be made for that purpose, or should other- 
wise undertake, to pay the defendant, in the event of his 
title being established, such compensation for being kept 
out of possession pendente lite as the Court might think 
fit? And ina suit to restrain a threatened ajectment of 
the plaintiffs from a dock belonging to the defendants, an 
Injunction was in the Court of first instance granted 
restraining the defendants until the hearing of the eause 
from bringing any suit for the recovery of possession of 
the dock or taking any steps to recover possession on the 
plaintiffs. undertaking, until further order, to pay into 
Court monthly a certain sum to the credit of the cause 
and undertaking to abide the order of the Court as to 
the fair amount of rent to be paid to the defendants for 
the use of the dock, and to pay any damages which the 
defendants might sustain by reason of the order, and 
further to give over to the defendants full and complete 
possession of the doek on a date named. Upon appeal 
the temporary Injunction in the last cited case was 
modified and the undertaking varied. The Court re- 
fused to restrain the defendants from bringing a suit to 
recover possession, but restrained them from executing 








! Kerr, Inj., 527, 628; Spelling $ Moran v. River Steam Navi- 
ON Gi SS T1052: ISSA galiou Company, 14 B. L. R., 352, 


2 Anantuath Dey v. Mackintosh, 361 (1579), 
б B. L. R., 571. 574 (1571). 
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any decree which they might obtain therein until the 
plaintiffs should have had a reasonable time within which 
to complete the repairs of and to remove a vessel of 
theirs whieh was in the dock at the date of the suit, and, 
upon the plaintiffs undertaking to give the defendants an 
immediate decree for possession upon a plaint for that 
purpose being filed, the defendants were restrained from 
exeeuting such decree and from ejecting the plaintiffs 
from, or interfering with the plaintiffs! possession of, the 
dock, or interfering with the plaintiffs’ vessel until a date 
named. And so an Injunction was granted, until the hear- 
ing, restraining the defendant from further proceeding with 
a building, upon the terms of the plaintiff submitting to 
obey any order the Court might make as to loss or damage 
that might be caused to the defendant by making such 
order? And in a case of breach of contract of personal 
service the Court granted a temporary Injunction restrain- 
ing the defendant from serving others than the plaintiff 
on the terms that the latter should consent to retain him 
in his employ.? Where a suit for an Injunction was dis- 
missed and, pending the appeal, the plaintiff applied for a 
temporary Injunction under section 492 of the Code, the 
Appellate Court granted such Injunction upon the terms 
that security should be given by the applicant.* 

The undertaking is ordinarily given by Counsel on 
behalf of the party, for whom he appears,? or by the party 


appearing in person, and forms part of the order of 


Injunction.® 
$39. Inthe case of every application for an Injunction 


it must be proved either (as is usually the ease) һу affida- 





1 jb., 306. * Kirpa Dayat v. Rani Kishori, 
2 Ralanji Hormasji Bottlewalla I. L. R., 10 All., 80, 83 (1557). 
v. Edatji Hormasji Bottlewalla, S 5 Moran v.. River Steam Navi- 
Bom. H. C. R., 181, 184 (1571). galion Company, 14 B. L. R., 352, 


з Madras Railway Company v. 361,366 (1375). 
Rust, I. L. R., 14 Mad., 18, 22 (1890). 6 Kerr, Inj., 625. 


Evidence in 
support of ap- 
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vit or otherwise! that sufficient grounds exist for the erant 
of the relief claimed. must be offered and 
that evidence must he sufficient to warrant the exercise 


of that extraordinary jurisdiction. 


Evidence 


So where no witness 
was examined and the only verified document on the record 
was the plaint, an Injunction which had been granted was 
dissolved.? The defendant’s admission may be sufficient.’ 
It is in general necessary that a plaintiff should swear 
positively to his title. To obtain an Injunction, in a ease 
in which the plaintiffs right depends upon his title, he 
should set out his title particularly. 

In applications for ev parte Injunctions particular care 
must be taken that all material facts are fully and fairly 
stated to the Court ;> and the applicant should state not 
only the time at whieh he first became aware of the 
threatened injury, but also the necessity which exists for 
dispensing with the usual notice.’ 

An Injunetion will not be granted on a mere allegation 
of irreparable injury. The facts on which the allegation is 
But the omission of the bare charge 
of irreparable mischief would not be a defect in а plaint 
or affidavit otherwise good, because the Court must be 
satisfied from а statement of the grievance that the injury 
will be irreparable and it is enough if the Court can 
diseover this from the faets alleged. 


founded must appear. 


The same require- 
ments as to clearness and certainty must be observed in 
setting forth the facts from which the intent of the 


1 Civil Procedure Code, s. 492; 
as to the practice relating to аћ- 
davits, v. ib., Chap. XVI. 

2 Jagjivan Nanabhai v. Shridhar 
Balkrishna Nagarkar, I. L. R., 2 
Bom., 256 (1877). Nor will’ an 
Injunction be granted on a mere 
general aftidavit as to the truth of 
the facts stated in the Bill; Gillroy’s 


Appeal, 100, Pa. St. 5 (Amer.) 

3 ('oluck Chander Gooho v. Mohin 
Chunder Ghose, 13 W. R., 95 (1570); 
Joyce, Inj., 1258. 

* Joyce, Inj., 1293; Spelling op: 
cit., S 991. 

5 v. aute р. 151-152. 

6 Kerr, Inj., Gls: 
1294. 


Joyce, Inj., 
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defendant to commit or to continne the commission of the 
wrong complained of is to be inferred.! 

Iu all eases there must be proof of an intention to 
waste, damage or alienate or to commit some other threat- 
ened injury. So a mere allegation that the defendant 
wishes to realize debts by bringing actions in Court 
without proof of an intention to waste, damage or ali- 
enate the property in suit is clearly insufficient. But 
where proof has been given of actual or threatened injury, 
the cireumstance that there is a contradiction on the 
facts as alleged by the applicants and the opposite party is 
not in itself a bar to the grant of relief.* There should 
be no variance between the allegations in the pleadings 
or the aid sought thereby and the affidavits or evidence 
given in support of them.’ The plaint should set forth 
clearly and specifically the matters relied upon to entitle 
а plaintiff to extraordinary relief, since inferences which 
do not necessarily flow from the allegations will not be 








3 Spelling, op. cit., 
Euh, Inj., 5 lost. 

З See pp. 103—108 aule and cases 
therecited and Chabitdus Lallabhai 
v. The Municipal Commissioner of 
Bombay, 8 Dom. Н. О. R., 85 (1871) 
[wrong discontinued before suit; 
mere vague apprehensions that 
wrong may be recommenced insuf- 
ficient for Injunetion]. The Court 
w1ll not interfere when the injury 
is temporary and.trifling : Zhe 
Land Mortgage Bank of India v. 
Ahmedbhoy Habibhoy, І. L. R., S 
Bom., 67 (1383); Ponnuswami Tecar 
v. The Collector of Madura, 5 Mad. 
И. С. Re, 24(1569) ©. I. P. Rail- 
way v. Nowroji Pestauji, I. L. R., 
10 Bom., 394 (1555); and will con 
sider the likelihood of its arising 
or continuing: Zhe Laud Mort- 
gage Bank of India v. Ahmedbhoy 


$$ 991, 993 ; 


Hubibhoy, supra, 00,69; butit was 
not intended by the Specifie Relief 
Act that à man should not have ап 
Injunction, unless his property 
would otherwise he practically de 
stroyed, if the Injunction were not 
granted: Faro v. Sana-ulluh, I. L. 
R., 19 All., 259 (1897). 

3 Prosunno  Moyee Dossee v. 
Wooma Moyee Dossee, 14 W.R., 409 
(1870); and see Roy Luchmipul 
Siugh  Bahadoor у. Seerelary of 
State for Iudia, 11 B. L. R., App. 
27—S (1573). Such proof was held 
to bave been given in Chandidut 
Jhav Padmanand Singh Bahadur, 
I. L. R., 22 Cal., 159, 466 (1895). 

^ Morea у. River Sleam Naviga- 
lion Con 11 B. L. 9. 3952 351 
(1875); but see De Tastet v. Borde- 
nave, Jac., 016 ; IP Curdy v. Noak, 
17 L. J. (N. S.), Ch., 165. 


5 Kerr, Inj., 615. 
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indulged to aid the pleader. In particular the wel 
established rule that fraud must be charged specifically, 
and not in general terms, is strictly enforced where an 
action for an Injunction is based upon alleged fraud.! 
The object of any system of pleading is that each side 
may be made fully aware of the questions which are 
about to be argued in order that each may bring forth 
evidence appropriate to the issues.’ 

A plaintiff must succeed not only secundum probata but 
also secundum allegata, but a too technical view must not 
in this country be taken of the pleadings. So in a ease 
for an Injunction in respect of a right of way where the 
plaint alleged that a certain space had been set apart by 
the owners for the residents of a lane, and used by them 
in common, for purposes of recreation, and the relief. to 
which the evidence showed that the plaintiff was entitled, 
was, in effect, the same as that which he prayed for, viz., 
to have the space which the defendant had enclosed with 
a wall left unobstructed; it was held that it would be taking 
too technical a view of the pleadings to hold because the 
plaintiff alleged that the place was set apart for recreation, 
and the evidence established that it was set apart gener- 
ally for the more convenient occupation of the houses 
surrounding it (which would include recreation purposes) 
that the plaintiff ought, on that account, to fail altogether 
and be left to a fresh action. If the defendant had been 
misled or induced to refrain from calling evidence to 
rebut the plaintiff's case, this course might be adopted ; 
but in the suit in question the defendant had called 
evidenee which, in the main, coincided with that of the 
plaintiff. 





2 Spelling, op. cil., $ 982. Maneklal Gordhandass, I. L. R., 
2 Sayad Muhammad v. Рабен 17 Bom., 648, 655, 056 (1500). See 
Muhammad, I. L. R., 22 Cal., 324 Kerr, Inj., 624, et ibi casas; and the 
(1594). Indian decisions cited in Field, 
з Runehordass Amthabhai v. Ev., pp. 358—369. So withregard to 
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Affidavits which must be intituled in the cause ог 
matter in which they are sworn are made by the plaintiff 
himself or anybody acquainted with the facts. They 
should be confined to such facts as the witness is able of 
his own knowledge to prove except on interlocutory 
motions in which statements as to belief are admissible, 
provided that reasonable grounds thereof are set forth.! 
The Court may take notice of matters given in evidence 
їп previous proceedings in the cause and may refer to notes 
made by the Court on such occasions. But after the 
motion is opened no new evidence can be offered, except 
with the leave of the Court.’ 

$ 40. If sufficient primá facie evidence of a case for an 
Injunction is produced the Court will grant the Injunction, 
unless the defendant produces evidence rebutting that primá 
facie case. But, if the plaintiff's equity is falsified by the 
affidavits on the other side, the Court will not grant 
the Injunction.2 The Court may require the plaintiff or 
defendant to enter into terms as a condition of granting 
or withholding an Injunction* The Court will grant an 
interlocutory Injunction upon the evidence before it, and 
will confine itself strictly to the immediate object sought, 
abstaining as far as possible from prejudging the question 
in the cause. In dealing with an application the Court 
will be governed by considerations as to the comparative 
mischief or inconvenience to the parties which may arise 
from granting or withholding the Injunction, and will take 
care so to frame its order as not to deprive either party of 
the benefit he is entitled to, if,in the event, it turns out 
that the party in whose favour the order is made shall be 





temporary Injunctions it has been Inj., 618—622 ; Joyce, Inj., 1289, et 
held that the case with the grounds seq ; see Bird v. Lake, 1 Н. & M., 
for relief must be made by the 111. 


pleadings, and their scope cannot 3 Kerr, Inj., 618—622. 
be enlarged by the affidavits filed. $ Joyce, Inj., 1295, 1296. 
Spelling, op. cit., S 995. 4 v. ante, S 38. 

1 Civ. Pro. Code, s. 196; Kerr, 5 v. ante, p. 100. 
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in the wrong. The burden lies upon the plaintiff, as the 
person applying for the Injunction, of showing that his 
inconvenience exceeds that of the defendant.! 

In some cases the motion for a temporary Injunction 
is treated as a trial of the action and the hearing of the 
eause is not further proceeded with. The Injunction may 
by consent be made perpetual on the motion. In eases 
where relief, additional to that by Injunction, is songht, 
such 2, course 15 not generally feasible, and the trial pro- 
ceeds, when upon judgment the Injunction is made perma- 
nent or dissolved. If the defendant does not offer to 
submit to the Injunction and pay all the costs up to that 
time or if, while submitting to the Injunction, he refuses 
to pay costs or to give the plaintiff any of the other relief 
to which he is entitled the plaintiff is entitled to bring 
the action to trial and will have his costs.2 If upon judg- 
ment the action is dismissed any Injunction which may 
have been granted goes as a matter of course,’ though 
the plaintiff may bring another action for the same purpose 
under a different state of circumstances or upon new facts.* 
An Injunetion which has been granted upon an interloeutory 
application is superseded by the judgment in the action. 
If it is intended that it should remain in force and become 
а perpetual Injunction it must be expressly continued at 
the hearing of the cause. Injunctions are made perpetual 
at the trial for the purpose of protecting the plaintiff, when 
his right has been established in the action. In order to 
entitle a man to an Injunction at judgment in the action, 
it is not absolutely necessary that he should previously 
have made an interlocutory application for one ; and he is 


1 Kerr, Inj., 25, 20: 

+ Mion AG ТЕ 

3 Ante, pp. 73, 70; Joyce, Inj., 
1302; High, Inj., $ 1476. See Kaly- 
anbhai Dipchaud xv. Ghanesham 
Lal Jadunalhji, I. L. R., 5 Bom., 
29, 31 (1880), 


* Mayor of Liverpool v. Chorley 
Waterworks Company, 2D. M. & 
G., 852; Castelli у. Cook, 7 Ha., 89; 
99; Atty.-Genl. v. Sheffield Gas 
Company, 3 D. M. & G., 304, 311. 
Spelling, op. cit., $$ 1021, ef seq. 
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at liberty to claim an Injunction, although he may have 
previously failed to obtain one or to support it when obtain- 
ed. An [njanction will be granted on judgment in the action 
whenever it is necessary for the purposes of complete jus- 
tice, although it is not claimed in the writ of summons.! 
Injanctions are continued at the hearing either provision- 
ally (as pending enquiries or accounts) or permanently. 
If instead of an Injunction the plaintiff be held eatitled to 
damages they must be given; the Court either itself assessing 
the damages, or directing an enquiry as to the damages.’ 
The Court may direct an enquiry though such an enquiry 
may be difficult and to a great extent matter of opinion, 
provided that there are data upon which experienced per- 
sons may form an estimate.* 

$ 41. A marked feature of temporary Injunctions as 
distinguished. from those which are final or perpetual is 
that the former are liable to be dissolved upon sufficient 
cause shown at any stage of the proceedings after, or per- 
haps even before, the coming in of the answer. Any order 
for aa Injunction which has been obtained may be dis- 
charged, or varied, or set aside by the Court on application 
made thereto by any party dissatisfied with such order.® 
The application to dissolve an Injunction should be made 
on motion in open Court at any time before the hearing 
of the cause and in. the cause in which it was granted :$ 





3 Joyce, Inj., 1314, 1318; Kerr, 
Inj., 637, 638. Under modern sys- 
tems much less importance is at- 
tached to the mere form of the 
prayer than formerly, where the 
facts are properly stated and show 
a clear right to preventive relief. 
Spelling, ор. cil., $998. As to the 
terms of orders upon applications 
for interlocutory Injunctions, see 
Joyce, Inj., 1311. 

2 Joyce, Inj., 1316. 

* v. ante, pp. 144, 145. 


* The Land Mortgage Bank of 
India v. Ahmedbhoy Habibhoy, I. 
L. R., 8 Bom., 72 (1883). 

5$ Civ. Pr. Code, s. 496; corre 
sponding with s. 93, Act VIII of 
1859; this section applies to Н. 
C. ; see generally as to the Disso- 
lution of Injunctions, Kerr, Inj., 
631—636 ; Joyce, Inj., 1264—1250 ; 
High, Inj., $$ 1467—1546; 1599— 
1618; Hilliard, Inj., 103—171. 

6 Joyce, Inj., 1265; Freeman v. 
McArthur, 2 Tay. & Bell, R., 25 


Discharge, 


variance and 


dissolution 
Injunction, 


of 
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and before the Court by which the Injunction was grant- 
ed,! unless the cause has been transferred when the appli- 
cation may be made to that Court to which the cause has 
become attached.2 A temporary Injunction may be dis- 
solved at any time before judgment in the action upon 
notice to the plaintiff of motion for that purpose by the 
defendant as also to other parties, if any, interested with 
him as co-defendants.? 

If the allegations which constitute the equity of the 
plaintiffs case are falsified by affidavits on the other side, 
or if the Court shall be of opinion that the Injunction was 
improperly granted, it will order the Injunction to be 
dissolved. The Injunction will either be continued or 
dissolved according to the merits as disclosed by the 
pleadings and the preponderance of the evidence.* A 
plaintiff cannot on the motion to dissolve sustain the 
injunction on grounds not raised by the plaint, nor can he 
make a new саѕе,5 

The general rules of pleading and evidence apply both to 
applications for the grant and dissolution of Injunctions. 
The answer to the application must respond clearly and 
directly to each and all of the material allegations of the 
plaintiff's case. A mere formal or technical denial is not 
sufħicient. In particular where fraud is alleged, the Court 
will not be satisfied with a general or evasive answer. 
The answer should deny facts not inferences. An Injunction 
will not be dissolved, unless the plaintiff's equity and the 





(1851); Sreemutty Sohochurry Dos- 
see v. Hurree Kisto Roy, 2 Boulnois, 
62 (1859) ; Kerr, Inj., 631. 

1 Paredes v. Lizardi, 9 Веау., 
190; and see Hammond v. Smith, 
15 L. J., Ch., 40 ; Joyce, Inj., 1277. 

? Sturgeon v. Hooker, 1 DeG. & 
S., 481. 

8 Kerr, Inj, 631; 
Castaneda, 9 Jur., 367. 

^ Kerr, Inj., 631; Spelling, op. 


Service V. 


cit., $ 1013; Sanxter v. Foster, Cr. 
& Ph., 302; Jagjivan v. Shridhar, 
I. L. R., 2 Bom., 252, 255—257 
(1877); Freeman v. McArthur, 2 
Tay. & Bell, 25 (1851); Sreemutty 
Sohochurry Dossee v. Hurree Kisto 
Roy, 2 Boulnois, 62 (1859). 

5 Burdottv. Hay, і D. J. & S., 
41; Barker v. North Staffordshire 
Railway Co., 5 Ra. Ca., 401, cited 
in Kerr, Inj., 681. 
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facts on which it is founded are explicitly denied by the 
positive answer.! 

When an ev parte Injunction has been obtained, and a 
fact has not been communicated which would, if commu- 
nicated, have prevented the issue of an ev parte Injunction, 
the latter will be dissolved, even though a fraudulent sup- 
pression be not made out ;* and this will be done though 
an Injunction would have issued, if made on notice, even 
upon a communication of the fact suppressed.’ And when 
an Injunction is obtained ez parte on facts of which а mate- 
rial one is false, the Injunction will be dissolved, although 
by the affidavits filed when the motion for dissolution 
is made, there appear sufficient grounds for granting it.* 
The plaintiff will not be heard to say that he was not 
aware of the importance of the facts so misstated or con- 
cealed,* or that he had forgotten them.® But the misstate- 
ment or suppression must be suchas to lead the Court to 
grant the Injunction.’ 

A party who has obtained an er parte Injunction which 
is afterwards dissolved on the ground of concealment of 
material facts is not precluded from making an applica- 
tion for another Injunction on the merits? Апа the 
Court when dissolving an [Injunction on these grounds will 
not prejudice any question which may be agitated on 
another motion or notice.? 


1 Spelling, op. cit., SS 1000—1005; ^ Sreemutty Sohochurry Dosser 
and as to the dissolution of In- v. Hurree Histo Roy, 2 Boulnois 
junctions generally, ib., рр. S38— Rte, 62 (1859), and see Kerr, Inj., 
873; High, Inj., $ 1505. As to 633, note (t). 
the evidence necessary on the 5 Dalglish v. Jarvie,2 Mac. & 
motion to dissolve, see Joyce, Inj., G., 241. A amm 
1278. € Clifton v. Robinson, 16 Beav., 

2 Freeman v. McArthur, 9 Тау. 355 
& Bell, R., 10 (1851) ; [this is 
according to the English practice. 


So also if an Injunction made 


casas. 


See Hilton v. Lord Granville, 4 
Beav., 130, and cases cited in 
Kerr, Inj., 633, note (s).] 

EDI 9S. 


8 Fitch v. Rochforl, 18 L. J., Ch., 
458. 

9 Freeman v. MedArthur, 
& Bell, R., 26. 


Tay. 
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on notice be set aside as having been issued on insufficient 
grounds, the plaintiff is at liberty to apply again, if he be 
in a position to make out a primá facie сахе. The Court 
does not deal with the same severity and strictness in the 
case of an Injunction obtained on motion, as with an 
Injunction obtained ex parte; but the circumstances of 
the case may be such as to call upon the Court to visit the 
plaintiff with the same severity.’ 

An appeal lies under s. 588, cl. (24), of the Code of Civil 
Procedure, from an order discharging, varying or setting 
aside an Injunction or an order refusing to discharge, vary 
or set aside an Injunction: the appeal given by that section 
not being limited to an affirmative, but including also a 
negative order. Acquiescence in an order for an Injunc- 
tion and delay may disentitle to a right to dissolve.* 

Upon a motion being made to dissolve an Injunction, 
the Court will either absolutely dissolve it or continue it 
to the hearing according to the merits ot the case as shown 
by the pleadings and evidence. But each of the parties 
restrained must move to dissolve and the Injunction will 
not be dissolved as to those not moving.? 

$ 42. An order granting а temporary Injunction un- 
der section 492 or 493 of the Civil Procedure Code may 
be appealed from as also may an order under section 496 
relating to the discharge, variance or setting aside of such 
an Injunction already issued.$ In the latter case there is 
an appeal both from an order discharging, varying or 
setting aside an Injunction or an order refusing to dis- 
charge, vary or set aside an Injunction ; the appeal given 





1 Jagjivan v. Shridhar, I. L. Inj., § 1480; so also want of di- 
R., 2 Bom., 255, 256 (1577); Spel- ligence on the part of the com- 


ling, op. cil., $ 1017. plainant in prosecuting his cause 
2 Kerr, Inj., 631; Maclaren v. may afford groucd for dissolu- 
Stainlon, 16 Beav., 290. tion: ib., X 1490. 
8 Zabada Jan v. Muhammad 5 Joyce, Inj., 1270, 1274, 12955 
T'aiab, I. L. R., 15 All., 5 (1892). 5 Ci. Pr. Code, 8 5889900 


* Joyce, 1п]., 1269-1270; High, (21). 
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by the Code not being limited to an affirmative, but 
including also a negative order.! No appeal lies from the 
order of a Judge refusing to grant an Injunction without 
notice to the defendant. As to the issue of Injunctions 
by Courts of Appeal, see ante, pp. 76—78. An appeal 
also lies from an order under section 497 of the Code 
relating to the grant of compensation to the defendant 
for the issue of an Injunction upon insufficient grounds. 
Where a permanent Injunction has been granted by the 
judgment, the right of appeal is governed by the Charters 
of the High Courts* the provisions of the various Civil 
Courts Acts, and the ordinary rules contained in the 
Civil Procedure Code relating to appeals from original 
decrees,° from appellate decrees’ and to the Privy Council. 

§ 49. A Court may before or on the hearing of a suit Reference, Re- 
or appeal in which the decree is final either of its own Vow. ane "x 
motion or on the application of any of the parties refer sme matter. 
any question of law to the High Court for its decision? 

And the High Court may, for the purposes of revision, call 
for the record of cases which are not appealable to it.’ 
Further any person considering himself aggrieved by a 
decree or order from which an appeal is allowed, but 
from which no appeal has been preferred ; or by a decree 





| Хараба Jan х. Muhammad 21; Act III of 1873 (Madras), S 13; 


BOUND SL. R., 15 AIL, 8 (1892). 

2 Luisv. Luis, 1. L. R., 12 Mad., 
186 (1888). 

8 Civ. Pr. Code, s. 588, cl. (24); 
see as to such orders ante, pp. 
94—96. 

4 Letters Patent, 1865, cls. (15) 
and 16 (Calcutta). The provisions 
of the Letters Patent for the 
Madras and Bombay High Courts 
are mutatis mutandis the same as 
those for the Calcutta High Court. 
Letters Patent, N.-W. P., 1866, cl. 
(11). 

5 Act XII of 1887 (Bengal),55 20, 


Act XIV of 1869 (Bombay), S35, 
16, 17, 26; 

6 ib., Ch. XLI. 

1 ib., Ch. XLII. 

в fb, Ch. XLV; as to Pauper 
Appeals, v. ib., ss. 592, 593. 

9 Civ. Pr. Code, § 617. 

10 ib., 8622. For examples of the 
exercise of such power of revision 
in the matter of Injunctions, see 
Luis v. Luis, I. L. R., 12 Mad., 186 
(1888) ; Gossain Money Puree v. 
Gour Pershad Singh, I. L. R., 11 
Cal., 146 (1884), cited ante., pp. 78, 
19. 
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or order from which no appeal is allowed ; or by a judg- 
ment ona reference from a Court of Small Causes, may 
apply for a review of judgment to the Court which passed 
the decree or made the order, or the Court, if any, to 
which the business of the former Court has been transfer- 
red. This power of review of judgment is exerciseable 
either by Courts of first instance or Courts of Appeal upon 
the grounds and terms mentioned in the Civil Procedure 
Code! and is distinct from an appeal, the former being a 
reconsideration of the same subject by ihe same Judge, 
the latter being a hearing before another tribunal. 

$14. When disposing of any application for an Injunc- 
tion, the Court may give to either party the costs of the ap- 
plieation or may reserve tlie question of costs. Costs of an 
application ordered to stand over till trial, and costs reserved 
to be disposed of at the trial follow the event of the trial 
without any special direction. If the costs are not reserved 
upon an interlocutory application and in all cases when 
judgment is finally delivered in. Ше action, the Judgment 
will direct by whom the costs are to be paid. The Court 
has full power to give and apportion costs of every appli- 
cation and suit in any manner it thinks fit. But the gen- 
eral rule is that costs of an application or suit follow the 
event, and if the Court directs otherwise it must state 
its reasons in writing. So where a party is entitled to 
appeal and has obtained a decree he will be awarded the 
costs of the appeal even though it be a hard case.? If 
both parties are in the wrong, no costs will be given to 
either side. A suit for an Injunction and inciuding no 





1 Civ. Pr. Code, Ch. XLVII. 
For an example of review of judg- 
ment refusing an Injunction, see 
Dhuronidhur Sen v. Agra Bank, 
I. L. R., 5 Cal, $6 (1879). 

2 Civ. Pr. Code, Ch. XVIII; see 
Kerr, Inj., 31,32, where the rules 
laid down by Sir John Leach in 1 


Sim. & St., 357 are given, as also 
the several exceptions to these 
rules. 

з Callionji Harjivan v. Narsi Tri- 
cum, I.L.R.,19 Bom.,764, 770 (1895). 

^ Hilliard v. Hanson, 21 Ch. D., 
69; Aylwin v. Evans, 41 L. T. N. 
S., 968, 
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claim for damages is not a suit to recover a debt or damages 
within section 376 of the Civil Procedure Code dealing 
with payment into Court. In such a case a Judge has full 
power under section 220 of the Code to apportion the 
costs: but the principle underlying section 379 of the 
Code ought to regulate the diseretion of the Court in 
directing the payment of costs.! 

$ 45. An order granting a temporary Injunction may 
be enforced by imprisonment of the defendant for a term 


Enforcement 
of orders and 
decrees grant- 


not exceeding six months, or the attachment of his property ug Injune- 


or both.? The High Courts in India have further all the ` 
powers of a Gad of Equity in England for enforcing 
their orders and decrees ¿n personam. The remedy for 
the enforcement of decrees granting permanent Injunctions 
lies in execution of the decree and the procedure laid down 
by the Code relating to the execution of decrees is to be 
observed.* The practice to be followed in the case of 
breach of an Injunction has been dealt with in $ 28 ante.? 

$ 46. Suits for Injunctions, except suits to restrain 
waste which must be instituted within three years of the 
date when the waste begins, have not been specially 
provided for by the Limitation Act. А suit for a perpe- 
tual Injunction under section 54 of the Specific Relief 
Act falls uuder Article 120 of that Асё which provides 
that a suit for which no period of limitation is provided 
elsewhere in the schedule must be instituted within six years 
of the date when the right to sue accrues.’ The doctrine 
of laches is however applicable to suits for Injunctions 








1 Lurumon Nana Patil v. Moro- 186. 
ba Ramcrishna, I. L. R., 21 Bom., 6 Act XV of 1877 (Limitation), 


502 (1896). Art, 41. 

? Civ. Pr. Code, $ 193 ; v. ante, 1 Kanakasubai v. Muttu, LLR., 
p. 80. 13 Mad., 445 (1890). 

3 v, ante, p. 19, et ibi casas. 8 See Ranga Pai v. Baba, LL.R., 


* v. ante, pp. 81—88, et ibi casas. 20 Mad., 398 (1896), where it was 
5 v, ante, pp. 81—94 ; High, Inj., held thatthe suit for an Injunction 
$$ 1416—1449 ; Hilliard, Inj., 172— was not barred. 


Limitation. 
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and the Court will, in the exercise of the discretion which 
it has, decline, in the absence of special circumstances, 
to make a decree even if a much lesser time than six 
years has elapsed.! Where a decree awards a perpetual 
Injunction, application for exeeution of the decree must 
be made within three years from the time when there is 
a breach of the Injunction.2 A suit for compensation for 
injury eaused by an Injunction wrongfully obtained must 
be instituted within three years of the time when the 
Injunction ceases. An application to revive a previous 
applieation for exeeution which had been temporarily 
suspended by an Injunction, or by reason of an order 
under section 280 of the Code or other obstacle is aceord- 
ing to the Caleutta, Bombay and Allahabad High Courts 
governed by Article 178 of the Limitation Act. The 
three years are to be computed from the date on which 
the Injunetion or other obstacle is removed.* ln com- 
puting the period of limitation preseribed for any suit, the 
institution of which has been stayed by lnjunction or 
order, the time of the continuance of the Injunction or 
order, the day on which it was issued or made, and Ше 
day on which it was withdrawn, shall be excluded.’ 





1 Mitra's Law of Limitation, 3rd 
ed., pp. 764, 60, 68, 60; and v. «nte, 
pp. 120—122. 

2 Sadagopu у. Krishnamachari, 
I. L. R.,12 Mad., 364 (1839); Act 
ХУ of 1577, Art. 178. 

® Act XV ot Si, Art. 42% 
v. ante, pp. 95,96. When the at- 
tachment of moveable property 
released under s. 280 of the Civ. 
Pr. Code, is maintained by an 
Injunetion issued in a suit under 
s, 283, and such suit is ultimately 


dismissed, a sult to reeover dam- 
ages for injury to the property, 
while under attachment, is govern- 
ea by this article. Mitra’s Limi- 
tation, p. 683; citing Punjab Re- 
cords, Rivaz, 137. 

* Mitra's Limitation, p. 880, e 
ibi casas. According to the Mad- 
ras High Court all applieations 
for execution are governed by 
Art, 170. Narayana v. Pappi, 
I. L. R., 10 Mad., 22 (1886). 

5 Act XV of 1577, s. 15. 


CHAPTER IV. 
INJUNCTIONS IN RESPECT OF JUDICIAL PROCEEDINGS. 


5 47. CONTROL AND STAY OF PROCEED- 
INGS 
§ 48. INJUNCTIONS IN RESTRAINT 
OF PROCEEDINGS 
(i) in England ; 
(ii) in India prior to the Specific 
Relief Aet. 
$ 49. Present Law— 
(i) Contemplated Proceedings 
may be stayed 


(ii) but not pending proceedings 
unless there danger 
of— 


15 


(iii) multiplicity of proceedings— 


(iv) and the proceedings stayed 
are those of a Subordinate 
Court. 


§ 50. WRONGFUL SALE IN EXECUTION 
OF DECREE, 


§ 47. Wuere there isa single judicial proceeding the 
Court has power to transfer the proceeding from one Court 
to another ;' to stay proceedings,” or execution of a decree 
passed therein.$ 

Where there is more than one judicial proceeding one 
such proceeding may be affected by another in several ways. 
Thus no Court can try any suit or issue in which the 
matter in dispute has been in issue in a former suit, 
and has been therein heard and decided ;* nor any suit 
in which the matter in dispute is also in issue in a 
previously instituted pending suit. Superior Courts may 
enforce the performanee of publie duties by inferior 





2 Civ. Pr. Code, ss. 22—25 ; as to 
transfer in criminal cases, see Cr. 
Pr. Code, ss. 191, 192, 526—525. 

? Civ. Pr. Code, s. 20 ; see also 
Cr, Pr. Code, s. 346. 


з Civ. Pr. Code, ss. 239—213, 245 
cf. also Cr. Pr. Code, s. 391. 

* Civ. Pr. Code, ss. 13, 14 
also Cr. Pr. Code, s. 403. 

5 Civ. Pr. Code, s. 12. 
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Courts ;' апа a superior Court may further restrain by 
Injunction a judicial proceeding of a civil nature pending 
in a subordinate Court where such restraint is necessary 
to prevent multiplicity of proceedings.’ 

§ 48. Of the various forms of procedure touching the 
control, stay or continuance of proceedings, it 1s only with 
the last that the present chapter is concerned. 

Prior to the Judicature Act or 1873, there were two 
classes of Courts, namely, Courts of Common law and Courts 
of Equity, as there were two sets of rights, namely, legal 
rights and equitable rights. It might and frequently so 
happened that a plaintiff possessed an undoubted legal 
right in a Court of Common law and that the defendant 
had no defence in such Court though entitled to relief in 
a Court of Equity. In such а case an Injunction granted 
by the Court of Chancery to restrain judicial proceedings 
in a Court of law whether before or after judgment, pro- 
vided a remedy by means of which the plaintiff was pre- 
vented from taking an undue advantage of the defendant 
and enabled the latter to obtain the decision of a Court of 
Equity upon the question of his claim to equitable relief, 
against the legal demand of the plaintiff? The principle 
upon which this jurisdiction was exercised was that where- 
ever a party by fraud, accident or otherwise has an advan- 
tage in proceeding in a Court of ordinary jurisdiction, 








' Specific Relief Act (I of 1877), 
‚з. 15— 51. See Shortt on Extra 
Legal Remedies (1888), pp. 340, eL 
seq. ; Spelling's Extraordinary Re- 
lief, § 136. 

2 Act I of 1877, s. 56, cls. (а), (b), 
(е). 


Dhuronidhur Sen v. Agra Bank, 
I.L.R., + Cal., 380, 396 (1879). [In- 
junctions were granted “© проп the 
assumption that the rights of the 
parties could not be fully enquired 
into, except in the Conrt of Chan- 
cery itself. But it is significant 


з For instances in which this 
equitable jurisdiction was com- 
monly exercised, see Snell's Prin- 
ciples of Equity, 11th ed., pp. 519 
—583 ; see also Eden, Inj., Ch. П; 
Drewry, Inj., Part I; High, Inj., 
415—971; Hilliard, Inj.. 187—311. 


that as soon as all the Courts of 
Westminster Hall came to the 
Courts of Co-ordinate jurisdiction 
under the new Judicature Acts 
this proceeding by way of Injunc- 
tion was abolished,” per Mark- 
by, J.] 
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which must necessarily make that Court an instrument of 
injustice, and it is therefore against conscience that he 
should use the advantage ; in such cases to prevent a mani- 
fest wrong, Courts of Equity interpose, by restraining the 
party whose conscience is thus bound from using the advan- 
tage he has improperly gained. The Injunctions thus 
issued by the Court of Chancery for controlling proceed- 
ings in other suits were not orders issued to such other 
Courts but to the party, such party being amenable to the 
jurisdiction of the Court granting the Injunction and 
capable of being acted on by the process of contempt of 
Court and were in fact orders Zn. personam? The Injunc- 
tion neither assumed any superiority over the Court in 
which the party is proceeding, nor denied its jurisdiction, 
but was granted on the sole ground, that from certain 
equitable circumstances, of which the Court issuing the 
Injunction has cognisance, it was against conscience for 
the party to proceed in the cause.* Injunctions to stay 
proceedings at law were sometimes granted to stay trial ; 
or after verdict to stay judgment or after judgment to stay 
execution. The common mode in which relief was granted 
was after judgment, by enjoining the plaintiff not to sue 
out execution upon the judgment.‘ 

In consequence of the above-mentioned duality in the 
legal system the cases in which equity interfered by Injunc- 
tion were usually classed under two heads as being either 
(1) cases of Injunction to prevent the inequitable institution 
or continuance of judicial proceedings; or (2) cases of 
Injunction to restrain wrongful acts unconnected with 
judicia] proceedings. 





! Joyce’s Doctrines, 9 ; Dhuroni- ? Venkatesa Tawker v. Ramasami 
dhur Sen v. Agra Bank, I. L. R., Chettiar, І. L. R., 18 Mad., 338, 
5 Cal., 86, 96 (1879). Kunhamedv, 341 (1895); Joyce’s Doctrines, 9. 
Kutti, I. L. R., 14 Mad., 167,168 In re Artistic Colour. Printing Co., 
(1891); Moran v. River Steam Navi- 14 Ch. D., 502. 
gation Company, 11 B. L. R., 352, 3 Joyce’s Doctrines, 9; Snell’s 
359 (1875); Hilliard, Inj., 187— Equity, 579. 

311. * Hilliard, Inj., р. 189, 
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Dy the Judicature Act, 1878, the doctrines of the 
Chancellors were finally and completely adopted into the 
law of England and the remedy by Injunction, which was 
theretofore almost entirely peculiar to the Court of Chan- 
сегу, was rendered equally exerciseable by Courts of law, 
аз it had been by those of equity. By that Act there has 
been a fusion of law and equity into one system which is 
administered by all Courts without distinction, though for 
the sake of convenience certain classes of cases are allot- 
ted to each of the divisions of the High Courts. The 
former jurisdiction of the Court of Chancery to restrain 
by Injunction an action at law in all cases where the 
defendant to the action could show that he had a good 
equitable defence has been abolished by the Judicature 
Act, which however provides that every matter of equity, 
in which an Injunction against the prosecution of a pro- 
ceeding might have been obtained, if that Act had not 
been passed, may be relied on by way of defence to the 
aetion.? In consequence of these provisions, Injunctions 
properly so called, now fall for the most part under one 
head only, that is to say, the second of the two heads 
above mentioned. At the present day instead of the In- 
junction, а stay of proceedings or other like remedial order 
would be made in the action. There are, however, still 
certain continuing powers of the Court to grant Injunc- 
tions in respect of legal proceedings. Thus an action not 
pending but only contemplated, or a pending action in a 
foreign Court, may still, the case being otherwise proper, 
be restrained by Injunctions.* 





1 Ss, 16, 21, 23, 24,25; by ss. 24, 


Armstrong v. Armstrong, 1892, 


25, it is enacted that law and equity 
shall beadministered concurrently, 
and that wherever there is a conflict 
the rules of equity shall prevail. 

2 Kerr, Inj., 7, 8, 575. 

8 Snell’s Equity, 578, 579. 

^ Kerr, Inj., 7, 8, 575, et seg. ; 


p. 98; the Courts in India would 
appear to have no jurisdiction to 
stay pendiug proceedings in a 
foreign Court, see Act I of 1877, 
в. 960, cl. (b) ; Madras L. J., Parts 
v and vi, p. 164, vol, v, May & 
June, 1895, As to powers of 
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The Supreme Courts followed the law and practice of 
the Court of Chancery. They possessed as well an equity 
as a common law side, though (in this differing from the 
English Courts) the same Judges administered both 
common law remedies and equitable reliefs.! ш the 
mofussil the distinction between law and equity never 
prevailed. The establishment of the Presidency High 
Courts in 1862 assimilated the judicial system in this 
country in nearly every material respect to that which has 
prevailed in England since the Judicature Act. In India 
the Courts are both Courts ot Equity and Courts of 
Common Law in one.? It follows from the dissimilarity 
of the circumstances of this country from those which 
existed in England prior to the Judicature Act that the 
English case law anterior to that period is not here of 
much assistance, 

The reported cases show that prior to the Specific Relief 
Act the High Courts restrained by Injunction proceedings 
both instituted and pending in the mofussil against the 
Court Receiver to recover possession of part of certain lands 
which were in the hands of the receiver ;? as also proceed- 


Courts of Bankruptcy, see exparte 
Ditton; In re Woods, 1 Ch. D., 
227; Exparte Reynolds; In re 
Barnett, 15 Q. В. D., 169. 

! Clarke's Rulesand Orders, 1829; 
Preface, p. x; Cowell’s Tagore Law 
Lectures, 1872, p. 53 ; see the Char- 
ters, 18 Car. 11; 35 Car. II, 9th 
Aug. 1683 ; 13 Geo. I; Borrodaile 
v. Chainsook Buxiram, 1 Hyde, 60- 
61; 15 Geo. III, с. 63, s. 18, 26th 
March 1774; Charter establishing 
Supreme Court at Fort William, 
Bengal; 39 and 40 Geo. III, c. 79, 
s. 2, 26th Dec. 1801 (id. Madras); 
(хес ТУ с. 71, s. 7, 1823 shed. 
Bombay). See pp. 6—8, ante. 

2See Objects and Reasons to 
Specific Relief Bill. * It is hardly 


necessary to observe that in a coun- 
try where law and equity are ad- 
ministered by the same Courts the 
subject of staying legal proceed- 
ings need not be dealt with at 
much length." 

3 Beer Chunder Jhoograj Gohas- 
пее v. Hogy, Cor. 56 (1861). The 
Injunction in this case went not 
only against the defendant but 
also enjoined the Principal Sudder 
Ameen in whose Court the suit was 
instituted from proceeding in the 
matter, until the further orders of 
the High Court. In Dhurunidhur 
Sen v. Agra Bank, I. L. R., 4 Cal., 
380 (1878) ; S. C. in review, I. L. R., 
9 Cal., 86(1879)the execution sought 
to be restrained was also pending. 


(її) in India 
prior to the 
Specific Relief 
Act. 
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ings not instituted but threatened,! and prohibited the exe- 
cution of a decree which had already been obtained,? and 
any decree that might be obtained in a contemplated suit, 
until a certain date fixed by the order of the Court.? In the 
last cited сазе the proceedings were threatened to be taken 
in а Court subordinate to that from which the Injunction 
issned.4 In a subsequent ease? the proceeding sought to 
be restrained was both instituted and pending, and the 
decree in respect of which the Injunction was sought was 
that of a Court exercising co-ordinate jurisdiction with 
the Court in which the Injunction was applied for. In 
the first instance the Injunction was refused,® but subse- 
quently upon review of judgment the Injunction was 
issued upon grounds which it is not easy to understand in 
so far as the distinction made by the Court of Review? 
between an Injunction issued to or affecting the Court 
itself and an Injunction issued against the party himself 
is one common to all Injunctions in restraint of judicial 
proceedings. The ratio decidendi, however, appears to 
have been that the order complained of was a mere 
nullity inasmuch as the plaintiff Bank was no party to the 
original suit in which the decree sought to be executed 
was made and wus not the legal representative of such 
party. The order was in effect an order that a decree 
should be executed against a person, who was not in fact a 
party to the suit. The property therefore sought to be 
attached in execution was the property of the plaintiff 








1 Morau v. River Steam Naviga- 
tion Compuny, 14 B. L. R., 352, 361 
(1875) [judgment of the Court of 
first instance]. 

? Anantnuth Dey v. Mackintosh, 
6 B. L. R., 571 (1571). The execu- 
tion restrained in this case does 
not appear to have been pending. 

9 Moran у. River Steam Naviga- 
tion Company, supra, 366 [judg- 
ment in appeal]. 


* See Dhurunidhur Seu v. Agra 
Bauk, L L. Re, 1 Саре 07 
(1578). 

5 Dhuvunidhur Sen v. Agra 
Bank, I. L. К., 4 Cal., 380 (1878), 
S. C. in review, I. L. R., 5 Cal., 
56 (1879). 

ax, 1. L. R., £ Cal., 350. 

1 id., I. L. R., 5 Cal., 96; see Fen- 
katesa Tawker у. Ramasami Chet- 
tiar, I. L. R., 18 Mad., 341 (1895). 


INJUNCTIONS IN RESPECT OF JUDICIAL PROCEEDINGS. 177 


bank and the defendant was wrongfully attempting to sell 
that property before any adjudication had been made of 
his right so to do and he was so acting in a suit brought 
against a third person to which snit the Bank was in point 
of law no party.! It is to be noted moreover with regard 
to wrongful sales in execution of a decree that section 92 
of the Civil Procedure Code (Act VIII of 1859) corre- 
sponding with section 492 of the present Code contained 
no provision with reference thereto.? 

[t was also held that the purchaser of a share of a decree 
who has failed in the endeavour to get the Court executing 
it to put him upon the record for the purpose of obtaining 
the benefit of the decree, has no right to an Injunction to 
prevent the decree-holder from executing the whole decree 
without regard to the sale even if the purchase is made 
on behalf of the judgment-debtor ; he could only get a 
right to an Injunction of the kind, if the sale amounted to 
а release from the decree-holder to the judgment-debtor 
from his liability nnder the decree.’ 

$ 49. The Specifie Relief Act passed in 1877* and 
sections 492 and 493 of the present Code of Civil Procedure 
contain the law now in force upon this subject. Section 56 
of that Act applies no doubt in terms only to perpetual 
Injunetions, temporary Injunetions being left by section 
58 to be regulated bv the Code of Civil Procedure.’ Sec- 
tion 56 therefore does not affect temporary Injunctions 
against wrongful sale in execution of a decree applied for 
under section 492 of the Civil Procedure Code. In a 
general manner however the same principles must equally 








з Mussamut Rohimunnissa v. 


! As to the order being a nullity 
Nawab Leakut Ali Khan,22 W. R., 


all Courts were agreed, see I. L.R., 


4 C21.,383, per White, J.; 0.395, per 
Markby, J., ib. 591, per Ainslie, J.; 
ISI ОСА 95, 975 per Garth, 
C. J. For a somewhat analogous 
case, see Arishnaji у. Vithalrav, I. 
L. R., 12 Bom., 80 (1887). 

v. post. 


W, IR 


506 (1574). 

* Act I of 1877, s. 56, cls. (a), (b) 
and (e). 

5 Amir Dulhin у. Administra- 
tor-General of Bengal, I, L. R., 23 
Cal., 351 (1895). 

CE 


II 


Present law. 
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apply to the granting of а temporary as to a perpetual 
Injunction and these principles must therefore be sought 
in the Specific Relief Act itself. 

As the subject-matter of complaint may be either a 
breach of contract, or civil wrong, or an act which is 
criminal, so judicial proceedings may be either civil or 
criminal. An Injunction cannot be granted to stay pro- 
ceedings in any criminal matter? But if an Act which 
is eriminal touches also the enjoyment of property, the 
Court has jurisdiction, but its interference is founded solely 
on the ground of injury to property. With regard to 
civil “judicial proceedings " a term which includes both 
an action and proceedings taken in execution* of a decree 
obtained therein, the rule is that a judicial proceeding not 
pending but eontemplated and threatened only may be 
restrained as also a pending proceeding provided that 
such proceeding is pending in a Court subordinate to that 
from which the Injunction is sought, and such restraint 
is necessary to prevent multiplicity of proceedings. In 
other cases no Injunction will issue. 

Injunctions of this class which will be granted may 
thus be divided into (1) Injunctions in restraint of suits 
or applications for execution which are not instituted and 
pending, but are contemplated and threatened only.6 And 
Injunctions in restraint of such applications for execu- 
tion may be (a) Injunctions restraining the execution of 
any decree which might be obtained in a contemplated 





! ү, ante, p. 9. 

3 Act I of 1877, s. 56, cl. (е); see 
Kerr, Inj., 5; Joyce's Doctrines, 
291, 292; Snell’s Equity, 11th ed., 
082; and ante, pp. 40, 41. See 
Madras L. J., p. 165, Parts v and 
vi, Vol. v, May and June 1895. 

8 v. ante, pp. 40, 41. 

* Appu v. Raman, І. L. R., 14 
Mad., 125 (1891) ; Venkatesa Taw- 


ker v. Ramasami Chettiar, Y. L. R., 
18 Mad., 338 (1895). 

5 Act I of 1877, s. 56, cls. (a) < (b). 

$ Moran v. River Steam Naviga- 
tion Company, 11 D. L. R.,352 
(1875); Appu у. Катап, I. L. R., 
14 Mad., 125, 429, 130 (1891). [Sce 
Venkatesa Tawker ӯ. Ramasami 
Chettiar, Y. L. R., 18 Mad., 311 
(1595).] 
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action ;' (b) restraining the execution of a decree which 
has already been obtained, but in respect of which at the 
date of the issue of the Injunetion no application for 
execntion has yet been made. (2) Injunctions in res- 
traint of pending suits and pending applications for execu- 
tion, that is Injunctions in restraint of the execution of 
decrees already made and upon which decrees at the date 
of the application for an Injunction, steps have been 
already taken in execution ; (3) Injunctions which are 
issued not in general restraint of execution whether 
pending or not, but in prevention of wrongful sale 
in execution of a decree, may be conveniently con- 
sidered separately from the two classes above men- 
tioned.* 

In the ease of a fraudulent deeree the remedy would 
appear to be by way of Injunction to restrain the party 
from executing the decree.’ 

The Specific Relief Act only forbids the issue of Injune- (у Contem- 
tions in restraint of pending proceedings. Soin England ET. 
it has been held that although the Court has no longer be stayed. 
jurisdiction to restrain a pending action yet an Injunction 
may be granted to restrain the znstztution of proceedings.’ 

Thus an Injunetion has been granted to prevent a wife 
from instituting proceedings against her husband in the 
Divorce Court for restitution of conjugal rights and a 
person claiming to be a creditor of a company was restrain- 
ed by Injunction from presenting a petition for winding 
up the company when the debt was disputed and the com- 





! Moran v. River Steam Naviga- $ v. post, p. 181. 
tion Company, 14 B. L. К., 352 * vy, post, р. 184. 
(1875). 5 Kunhamed v. Kutti, I. L. R., 


2 Appu v. Raman, 1. L. R., 14 14 Mad., 167 (1391). 
Mad., 425, 430 (1891). The decisions 6 s, 56, cl. (а). 
Kunhamed v. Autti, I. L. R., 14 1 Besant v. Wood, 12 Ch. D., 630; 
Mad., 167 (1891); Anantnath Dey Hart v. Hart, 18 Ch. D., 671; Kerr, 
v. Mackintosh, 6 B.L.R., 571 (1871), Inj., S. 
appear also to be cases of this kind. в Besant v. Wood, supra. 
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pany was solvent.' If the proceeding be not pending at 
the date of the institution cf the suit in which the Injunc- 
tion is sought, but 1х contemplated and threatened only. 
there is nothing, the case being otherwise proper, to prohi- 
bit an Injnnetion being granted. against the actual insti- 
tution of such threatened proceedings.” And this is so, 
whether such proceedings be an intended suit? or in- 
tended application for execution of any decree which 
may be obtained in a contemplated action,* or which has 
In the first of the cases last cited 
a Subordinate Jndge prohibited certain parties from exe- 
euting a decree which had been passed in their favour, 
and which was on the file of the District Judge, 16 appear- 
ing that no application for execution had yet been made. 
It was held that the prohibition was not an Injunction to 
stay proceedings in the Court of the District Jndge, but 
that the effect of the Injunction granted by the Subor- 
dinate Judge was to prevent those parties from applying 
to the District Court to execute its decree. 


already been made.’ 


As no appli- 
sation for execution had yet been made, and as, so long as 
the Injunction was in force, none could be made, therefore 
no pending proceeding of a Court was restrained by the 
Injunction.® 








1 Circle Restaurunt, dc., Co. v. 
Lavery, 18 Ch. D., 555. 

2 See Moran v. River Steam Na- 
rigution Company, 14 B. L. R., 352 
(1875) ; Appu v. Ramen, І. L. R., 
1+ Mad., 425, 430 (1891). 

з See Moran v. River Steam Na- 
vigation Company (judgment of 
Original Court). 

4 See id. (judgment of Court of 
Appeal). 


Mad., 425, 430 (1891) ; see Veukate, 
sa Tawker v. Rawasani Chettiar, 
]. L. R., 18 Mad., 341 (18905). It 
has been suggested that the deci- 
sion first eited 1s erroneous inas- 
much as s. 56, cl. (0), refers to 
proceedings whether pending or 
not and prevents an injunetion, 
whereas iu the ease cited the Court 
was not subordinate, and that 
clause permits an injunction to 


5 Appu v. Raman, І. L. R., 14 
Mad., 425, 430 (1891) ; and see also 
Anuntuath Dey v. Mackintosh, 6 В. 
І. R., 571 (1871) Xunhemed v. 
Autti, Y. L. R., 14 Mad., 167 (1891). 

€ Appu v. Rumun, 1. L. R., 14 


stay the institution of proeeedings 
in a Subordinate Court ooly (Mad- 
ras Law Journal, Vol. v, May and 
June 1895, pp. 162, 165). But it is 
admitted that, Injunctions aeting 
merely i» personam, it is ditheult 
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An Injunction cannot be granted to stay a judicial 
proceeding pending at the institution of the suit in which 
the Injunction is sought unless snch restraint is neces- 
sary to prevent a multiplicity of proceedings,! and the 
proceeding sought to be restrained is that of a Court 
subordinate to that from which the Injunction is sought.? 
These provisions of the Specific Relief Act have in view 
two important prerogatives of the Court of Chancery, 
riz. Firstly, that of staying pending proceedings at law 
by what was known as a common Ínjunetion in all cases 
where the defendant would show a good equitable defence ; 
а prerogative which has now been abolished by the Judi- 
cature Act though the equitable plea upon which such an 
Injunction would formerly have been based may be relied 
on by way of defence in the action. Secondly, that of 
suppressing useless litigation and of preventing a multi- 
plicity of snits, the design being to procure repose from 
perpetual litigation.* * Clause (а)? of section 56 of the 
Specific Relief. Act is apparently taken from s. 24 (5) of 
the English Judicature Act of 1873 which was as fol- 
lows :—‘ No cause or proceeding at any time pending in 
the High Court of Judicature or before the Court of 
Appeal shall be restrained by prohibition or Injunction.’ 
The object of the enactment appears to have been to do 
away with the use of Injunctions as a means for con- 
trolling proceedings in other Courts and it has been 
adopted in Act I of 1877 to prevent in the Courts of this 
country the use of any such jurisdiction. ? Where judicial 








to understand this departure from 
English law, according to which 
the institution of proceedings in 
any Court can be stayed. It is 
submitted that the decision is 
correct and that the proceeding 
referred to in cl. (b) is a pending 
proceeding. 
1 Act E of 1877, s. 56, cl. (a). 


2 kb., cl. (5). 

3v. dnie, р. 179. 

* Story, Eq., $ 852, et seq., 2nd 
English ed.; Nelson's Specific 
Relief Act, 290, 291. 

She report has Sok (abut 
this is an error. 

6 Appu v. Raman, I. L. Re, 11 
Mad., 125, 129 (1891). 


(ii) but not 
pending pro- 
ceedings unless 
there is danger 
of — 


(iii) multipli- 
city of pro- 
ceedings— 
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proceedings are pending, as where a deeree has been 
made and at the date of the application for an Injunction 
proceedings have been commenced and are pending to 
execute that decree then, unless the proceedings are 
pending in a subordinate Court and restraint is necessary 
to prevent a multiplicity of proceedings, no Injunetion 
an issue to restrain such execution.! 

Particularly, sinee the passing of the Specifie Reliet 
Act an Injunction may properly be granted if, on a con- 
sideration of the faets of the case, the Court thinks 
that that remedy is necessary in order to prevent repeti- 
tion of injury and multiplicity of suits. The Specific 
Relief Act in this provision has in view the jurisdiction 
of Courts of Equity by Bills of Peace bearing some resem- 
blance to Bills gwu timet to suppress nseless litigation 
and to prevent multiplieity of suits, the design being to 
procure repose from perpetual litigation.? It enacts that 
when the defendant invades or threatens to invade the 
plaintiff’s right to, or enjoyment of, property the Court 
may grant a perpetual Injunction where it is necessary to 
prevent such multiplicity. Where in England a Bill of 
Peace would have lain, or as now, an action in the nature 
of such a Bill, that is (1) where there is one general 
right to be established against several or a number of 








which the Injunction was granted 
was the prevention of simultane- 


! Venkutesu Tawker v. Ramasami 
Chettiar, Е L. R., 18 Mad., 833 


(1895); and see Mahip Singh v. 
Chotu, I. L. R., 5 Al., 429 (1833). 
2 Act I of 1877, s. 50, cl. (а): Ram 
Chand Dutt v. Watson à: Co., I. L. 
R., 15 Cal., 220 (1887) per Wilson, 
J. ** It is most desirable to guard as 
far as possible against a multipli- 
cation of suits.” Per Straight, J., in 
Kirpa Dayat у. Rani Kishori, 
I. L. R., 10 AIL, 50, 82 (1887) So 
also in Moran у. River Steam Na- 
vigation Compuny, 14 B. L. R., 
359 (1575), one of the grounds upon 


ous litigation in the High Court 
and the Mofussil between the same 
parties. 

3 See Snell’s Eq., 629, 630; Kerr, 
Inj., 586—588 ; Story, Eq., 3822, ef 
seq ; Nelson's Specitic Relief Act, 
2915 

* In Venkutesa Tawker v. Rama- 
saini Chettiar, I. L. R., 18 Mad., 
308, 341, 342 (1895), it was held 
that the Injunction there prayed 
for was not necessary on this 
ground. 
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distinet persons,! or (2) where the plaintiff after repeated 
and satisfactory trials has established his right and yet is 
in danger of further litigation and obstruetion to his 
rights from new attempts to controvert it ;? under either 
of these circumstances an Injunetion staying a pending 
judicial proeeeding may be granted. By the Aet, how- 
ever, an Injunction against pending proceedings is only 
granted to prevent mulüplieity,? and only in eases where 
the Court in whieh the proeeedings are to be stayed is 
subordinate to that in which the Injunction is sought. 

Even if a proceeding be pending which it is necessary 
to restrain to prevent multiplicity of proceedings no 
Injunetion can issue unless the proceedings sought to be 
stayed are those of a Court subordinate to that from which 
the Injunetion is sought. Under no circumstances ean one 
Court restrain by Injunetion proceedings pending in an- 
other Court which is not subordinate to it. The proeeed- 
ing which is mentioned in clause (b) is a pending proceed- 
ing. Ifthe effect of the Injunetion is merely to prevent 
the ¿institution of proeeedings in a Court whether subordi- 
nate or not subordinate, or to restrain pending proceedings 
in а Subordinate Court, it may go. But if the proceed- 
ing is pending in a non-Subordinate Court? or in the same 
Jourt? the Injunction eannot issue. This provision does 
uot apply to temporary Injunctions against wrongful sale 
in execution of a deeree.!® 








s. 56, Act { of 1877, was held not to 
be applicable as the proeeedings 


t Story, Eg., $$ 891—896 ; Kerr, 
Inj., 586—985; Nelson, op. cit., 291. 


2 Story, Eq., $8859; Nelson, op. 
quo YT 

3 Dhurunidhur Sen v. Agra Dank, 
I. L. R., 4 Cal., at p. 391 (1575). 

S edes АЕ p.96: Act I of 1377, 
s. 56, cl. (5). 

5 Act I of 1877, s. 56, cl. (b). See 
Dhurunidhur Sen v. Agra Bank, 
ПОНОС а... 380 (1575). 

6 4рри v. Батан, I. L. R., 14 
Mad., 125 (1891) in which cl. (Б) of 


sought to be restrained were not 
pending. 

Tid. 

© Mahip Singh v. Chotu, Y. L. 
R., 5 All, 429 (1883). 

9 Venkafesa Tawker у. Ramasa- 
mi Chettiar, 1. L. R., 18 Mad., 338 
(1595). 

099 Amir Рини v. Administrator- 
General of Bengal, I. L. R., 23 Cal., 
dol (1895): v. post. 


(iv) and the 
proceedings 
stayed are 
those of a 
Subordinate 
Court. 


Wrongful sale 
in execution of 


a deeree. 
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$ 90. If in any suit it is proved that any property in 
dispute in the suit is in danger of being wrongfully sold 
in execution of a decree, the Court may issue an Injunction 
to restrain such ѕаје! Section 92 of the old Code (VIII 
of 1859) contained no such provision, and it was accord- 
ingly held that property which was about to be sold in 
exeeution could not be said to be in danger of being 
“wasted, damaged or alienated by any party to the suit.’ 
Under the old law, the procedure was by applieation to 
the Court of exeeution to stay the sale of the attached 
property pending the determination of title in the regular 
suit which was brought to establish it? But the Legisla- 
ture has deliberately altered* the law as laid down in the 
first and seeond of the eases last cited. In section 492 
of the present Code, other words have been introduced, 
namely, * or wrongfully sold in execution of a decree,” 
and these words must be read with the previous part of 





3 Civ. Pr. Code, s. 492. The 
words “бог wrongfully sold in exe- 
eution of a decree” were first 
added to the section by the Code of 


property in the possession of the 
plaintiff under a deeree of Conrt 
obtained upon a mortgage exeent- 
ed in his favour by a person hav- 


1877 (Act X of 1577); see Brojendra 
Aumer Rai Chowdhuriv., Rup Lal 
Duss; T. Vine 2 Cale Бу, ОЛ 
(1886). 

2 Roy Luchmiput Singh v. Secre- 
tary of State 11 B. L. R., App. 27, 
(1873); S.C., 20 W. R., 11; followed 
їп Durga Churn Chatterjee ~. 
ilshootosh Dutt, 24 W.R., 70 (1575). 
An Injunction however of this 
character appears to have been 
granted in two earlier cases; Sree- 
пага Chuckerbulty v. A.D. Milter, 
5 B. L. R., 254 note (1870) ; Rup 
Lall Kheltry v. Mahima Chauder 
Roy, 5 b. L. R., 254 (1570). In the 
latter case the defendant who 
claimed through persons who 
were alleged to have no title was 
threatening to sell in execution of 
a decree against those persons, 


ing title. Seealso Anuninath Dey 
v. Mackintosh, 6 b. L. R., 571 
(1871). 

3 Doorga Churu Chatterjee у. 
Ashootosh Dult, 24 W. R.,70 (1575); 
Roy Luchmiput Singh v. Secretary 
of State, 11 D. L. K., App. 20509 
C., 20 W. R., 11 (1873) 5 Вто 
Kumar Rai Chowdhari у. Rap 
Lali Das, 1. L. I, 12 Са), 521 
(1880). 

4 See report of Select Comniittee 
on the Civil Procedure Dill—** We 
have empowered the Court to 
grant an Tnjunction to stay a 
wrongful sale in execution of a 
decree. We have been informed 
that the corresponding clanse of 
Act УЛП of 1859 has been held not 
to apply to snch а case.—” Guzetle 
of Iudiu, 90th Sept. 1876, p. 947. 
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the section, that is, “ that any property in dispute in a 
suit is in danger." The law does not say that a property 
is, or is about, to be wrongfully sold, but that it 1s in 
danger of being wrongfully sold. These words are wide 
enough to include,? and the section is, in fact, most com- 
monly applicable to claims in execution made under section 
219 of the Civil Procedure Code. If a claimant under that 
section, whose claim has been disallowed, institutes a re- 
gular suit against the decree-holder, the Court has power 
under section 492 of the Code to grant an Injunction staying 
the sale pending the decision of the suit.2 And the Code 
having been amended so as to admit of the grant of an 
interlocutory Injunction in such a case, the procedure 
indicated by section 492 should be followed апа а sale 
should, in the case of applications by third parties, be res- 
trained by Injunction in the suit brought to try the title 
and not by the order of the Court executing the decree.* 
And in the execution of a decree ordering the sale of 
property, it is not competent for a Court to refuse to sell 
it because a stranger, who is in possession of such property, 
impeaches the decree: the course open to him, if he 
wishes a stay of execution, being to file a suit and obtain 
an Injunction for that purpose. But though where pro- 
perty is in danger of wrongful sale the Court may issue 
an Injunction restraining the defendant from enforcing 
his decree against the property, yet when the Court dis- 
misses the suit in which the Injunction is sought and has 
been granted, it has no right to further restrain the defend- 
ant from execution upon the mere possibility of the Appel- 
late Court reversing its decree. Once the suit is dismissed 
the Court has, in point of law, no power at all to deal with 


1 Brojendra Kumar Rai Chow-  phazises the ditference between the 
dhuri v. Rup Lall Dass, I. L. R., former and present law. 
12 Cal., 515, 517, 518 (1886). 5 Purshotiant Vithal v. Purshot- 
2 ib. а 0. tam Iswar, I. L. R., 5 Bom., 532 
+ ib, ; a case which clearly em- — (1884). 
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he proceedings in the suit in which execution has issued." 
Upon the dismissal of a suit for an Injunction restraining 
the sale, the Appellate Court may, under section 492 of the 
Code, issue a temporary Injunction restraining the decree- 
holder from proceeding with execution pending the appeal ;? 
and the application may be granted subject to the terms 
of the applicant giving such security as the Court thinks 
fit^ The Code directs that ordinarily before granting 
an Injunction, notice of the applieation should be given 
to the opposite party. Where a Court made an order 
eranting a temporary Injunction without directing notice 
of the application for an Injunetion to be issued to 
the other side, and its order directing stay of sale of 
property in execution was passed ew parte, without 
the other side being given an opportunity to show 
cause, it was held that the order was irregular. The 
applieation should be made without unnecessary delay? and 
should on the face of it disclose a sufficient ground to 
warrant an order under section 402 being made as prayed? 
The meaning of the word ‘wrongfully? may, in certain 
cases, be open to doubt. Itis however clear that property 
is not in danger of being wrongfully sold when the plain- 
tiff has no title to or interest in it, or if he has an. alleged 
interest, when such interest is not the subject of sale in 
execution? So where ancestral property was attached in 
execution of a decree, and a son of the judgment-debtor 
instituted a suit to establish his rights to the property and 
made an application for a temporary Injunction directing 
stay of sale pending the decision of the suit, it was held 
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that, inasmuch as what was advertised to be sold was the 
right and interest of the plaintiff’s father in the property 
it could not be said that the property was being wrong- 
fully sold in execution of a decree, and the temporary 
Injunction ought not to have been granted.! It has been 
said that in interpreting this portion of the Code, a Judge 
eannot be too careful as to the mode in which he permits 
the machinery of the Courts to be used for the purpose of 
enabling a plaintiff in one suit to delay a decree-holder in 
another from obtaining the fruits of his judgment by exe- 
cuting his decree in ordinary course against the property of 
his judgment-debtor. At the same time it is, of course, most 
desirable to guard, as far as possible, against a multiplicity 
of suits, which was one of the objects the Legislature had in 
view in passing section 492 in its present shape. The Courts 
will therefore, amongst other things, consider whether the 
refusal to grant the application for an Injunction will result 
in further litigation, and whether any practical injury will 
result to any one if the Injunction beallowed.? It has been 
held by the Allahabad High Court that the term “ decree,” 
as used in the Code of Civil Procedure,? does not include 
the deeree of a Court of Revenue, and that therefore an 
application under section 492 of the Civil Procedure Code 
for stay of sale in execution of a decree of a Court of 
Revenue in a suit under section 95 of Act XII of 1881 
cannot be entertained by a Civil Court.’ 

Section 56 of the Specific Relief Act was not intended to, 
and does not, affect temporary Injunctions applied for under 
section 492 of the Code against the wrongful sale of pro- 
perty in execution of a decree, Therefore a Subordinate 
Court may issue an Injunction restraining proceedings in 
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execution pending before a Superior Court.! Though, as 
a general rule, the principles governing the grant of tem- 
porary and permanent Injunctions are the same,? yet tho 
substantial difference which exists between an Injunction 
in general restraint of execution and an Injunction against 
wrongful sale in execution only, affords a reason for deal- 
ing with an Injunction of the latter class on а special 
footing. That difference lies in the nature of the subject- 
matter of the Injunction and of the preceedings restrained. 
In the case of an Injunction in general restraint of exe- 
cution, the applicant may have himself been a party to the 
suit in which execution has issued, and what is sought 
to be restrained is execution of the decree in its entirety. 
A wrongful sale is generally threatened when the property 
of some third person is taken in execution of a decree in 
a suit between others to which he was no рагіу. In such 
a case an application by a third person for an Injunction 
is in effect an application for restraint of execution only in 
so far as such execution involves the wrongful sale of pro- 
perty belonging to the applicant. The Injunction there- 
fore is primarily directed against the sale, and not the exe- 
cution generally which may, even when an Injunction has 
been granted, proceed, except with respect to the parti- 
cular property the subject of the Injunction. Turther, 
as was pointed out in the case last cited,* the Court 
of execution deals with the matter only in a summary 
way, and it is therefore not anomalous or inconvenient, if 
its order, even if it be the order of a superior Court, 
should be made subject to the result of a regular suit 
which may lie in a Court of an inferior grade. On the 
other hand, when an Injunction is sought restraining exe- 


Lu owe ———.—-——_ 





1 Amir Dulhin v. Adminisirator- Hilliard, inj., p. 219. 


General of Bengal, 1. L. R., 23 Cal., 4 Amir Dulhin v. Adininistrator- 
851 (1895). General of Bengal, Y. L. R., 2: 
2 ante, p. 9. Cal., 351 (1595). 


® See High, Inj., $$ 119, et seq. ; 


INJUNCTIONS IN RESPECT OF JUDICIAL PROCERDINGS. 189 


cution in its entirety by a person against whom and whose 
property generally execution has been directed to issue 
in a suit to which he was a party, there is, in fact, a sub- 
stantial interference in a judicial proceeding, for what is 
put in issue by the application for an Injunction is not 
whether a particular property is hable to be sold or not, 
but whether execution should proceed against a particular 
person at all. In the one ease the Injunction is directed 
against the sale as an incident of execution, in the other 
against the execution itself. In the first case the person 
seeking the Injunction does not dispute the deeree or the 
issue of execution against the property of the judgment- 
debtor, but contends that his own property is being wrong- 
fully sold as that of the judgment-debtor. In the second 
case the applicant contends for the special reasons alleged 
that execution should not issue against him at all. 
In the latter instance, if the execution proceedings be 
not pending, their institution may in a proper case be 
restrained, but if they be pending, they can only be 
stayed, if there be danger of multiplicity of proceed- 
ings, and the proceeding in question is that of a 
Court subordinate to that from which the Injunction is 
sought. 

Where a decree has been obtained against a person 
based on a personal obligation which ceases at his death 
and such obligation is not binding on and eannot be 
enforced against his heir and representative, an Injunction 
will issue restraining the execution of that decree against 
such heir and representative. The latter was no party to 
the suit in whieh the decree was passed, and as he bears 
no representative liability, there is no decree enforceable 
against him.! 

In the case of suits to restrain execution of adjusted 
decrees, it is now established that section 244 of the Civil 
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Procedure Code is to be liberally construed, and that any 
suit which interferes with the conduct of execution pro- 
ceedings by the Court executing the decree 1s prohibited, 
such as a suit for an Injunction restraining execution of 
an alleged adjusted decree.! 





1 Azizan v. Matuk Lall Sahu, tion against a particular property, 
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$51. INJUNCTIONS AGAINST ALIENA- lite. 
TION, WASTE, DAMAGE OR (ii) Fraudulent disposition of pro- 
FRAUDULENT DISPOSITION perty by the defendant pen- 
OF PROPERTY Pendente lite. dente lite. 
(i) Injunctions against waste, da- $52. APPEAL FROM SUCH INJUNC- 
mage or alienation pendente TIONS. 


$51. Sometimes an Injunction, whether temporary or Injunctions 
: à : .n against aliena- 

perpetual, is the instrument by which the Court specifi- tion, waste, 
ally enforces the obligation if arising in contract, or spe- 091959 or 
cifically restrains the violation of those other obligations, P of 
which are the subject of the law of tort. In other cases, a perdente tite. 
temporary Injunction is merely incident or ancillary to 
the general relief in this sense that it seeks merely to 
preserve the status quo, enjoining interference pendente lite 
by waste, damage or alienation with the subject of litiga- 
tion or the fraudulent disposition of his property bya 
party defendant to a suit. Sections 492 and 493 of the 
Code regulate the grant of temporary Injunctions, the 
latter relating to temporary Injunctions in cases of con- 
tract or tort, the former relating to Injunctions against 
interference with the subject of litigation here spoken of 
as Injunctions pendente lite. 

In the sueceeding consideration of Injunctions in 
cases of contract and tort, it has not been thought 
necessary to separate the consideration of temporary 


and perpetual Injunctions in cases of contract or tort, 
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but to discuss the cases together without regard to Ше 
kind of Injunction sought; for the kinds of cases, 
whether of contract or tort, in which an Injunction, 
either temporary or perpetual, may be granted, do not 
differ from each other. If the case, as alleged, be such 
that at the hearing a perpetual Injunetion would not 
be granted, then clearly a temporary Injunction ought 
not to be granted before the hearing ; though, of course: 
it does not follow that a temporary Injunction will be 
granted, before the hearing, in every case in which a 
perpetual Injunction might fitly be granted at the hear- 
ing ; for to justify a temporary Injunetion, not only must 
the ease be such that an Injunction is the appropriate 
relief, but there must be the further ingredient that, unless 
the defendant is at once restrained by Injunction, irrepara- 
ble injury or inconvenience may result to the plaintiff, 
before the suit ean be decided upon its merits.! 

In the limited elass of cases which are now to be con- 
sidered, the Injunctions are always from the nature of the 
case of a temporary character and may thus be separately 
considered. 

Injunctions may thus be roughly divided into (1) Injunc- 
tions whether temporary or perpetual in cases of (a) con- 
tract or (5) tort (which elasses of cases are dealt with in 
the sueceeding chapters), and (2) temporary Injunctions 
against (a) interference with the subject-matter of liti- 
gation or (b) fraudulent disposition of property pending 
litigation. 

With respect to these latter, the Code provides that if in 
any suit it is proved by affidavit or otherwise, (в) that any 
property in dispute in a suit is in danger of being wasted, 
damaged, от alienated by any party to the suit, or wrong- 
fully sold in execution of a decree, or (5) that the defend- 
ant threatens to remove or dispose of A/s property with 
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intent to defraud his creditors, the Court may by order 
grant a temporary Injunction to restrain such act, or 
give such other order for the purpose of staying and pre- 
venting the wasting, damaging, alienation, sale, removal 
or disposition of the property as the Court thinks fit, or 
refuse such Injunction o» other order.! 

The power given by section 492, el. (а) of the Civil G ae easta 
Procedure Code, is substantially the same as that long QR T 
exercised by English Courts of Equity. The object is to tite. 
restrain the defendant from doing anything which may 
prevent the property remaining in statu quo during the 
pendency of a suit, upon the principle that when the 
plaintiff seeks to recover property in specie the defendant 
shall not be allowed to decide the question in his own 
favour by dealing or making away with the property, the 
right to which is the question in dispute. So the Court 
will restrain not only waste or damage to the subject of 
litigation whether moveable or immoveable property, but 
may also restrain the mere alienation of property whether 
moveable or immoveable. For in every case the plaintiff 
might be put to the expense of making the vendor a 
party to the proceeding, and at allevents his title, if he 
prevails in the action, may be embarrassed by such new 
outstanding title under the transfer? The Court, even 
though it acts on the doctrine of lis pendens, will prevent, 
if possible, the necessity of proceeding on such а principle, 
and will notin a proper case deprive a suitor of the more 
effective protection of an Injunction.’ 

Clause (a) of section 492 of the Code deals with suits 
in which a claim is made for specific property in the hands 
of the defendant, and it is only in such suits that any 


Mei. Pr. Cole, в. 492. one of the large number of cases 
2 See Colletts Specific Perfor- dealing with Injunctions restrain- 
mance, 265—273 ; Story Eq. Jur., ing the negotiation of negotiable 
g$ 906 — 903, 2nd English Edi- instruments and the transfer of 
tion. stock, securities and other like 
з Hood v. Aston, 1 Russ., 112; indicia of property. 
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question ean arise of waste, damage or alienation. The 
object of the exercise of the jurisdiction is to secure the 
safety of that specifie property which is in dispute in the 
suit pending the litigation as also at its close to secure that 
any decree which may be made with reference thereto 
shall not prove nnfructuose.! 

The power, however, of issuing an Injunction pendente 
lite ought to be most cautiously exercised. Itis only in 
cases where property which it is essential should be kept 
in its existing condition during the pendency of the suit, 
is in danger ot being destroyed, damaged or put beyond 
the power of the Court, that the latter ought to interfere 
so as to restrain persons who may turn out in the final 
event of the litigation to be the actual owners of the 
property from proper enjoyment and possession of it.? 

Immoveable property should always, if possible, be 
retained ¿n statu quo, until the suit which is to determine 
the title to it shall have been decided.® 

The restraint imposed need not necessarily be absolute, 
but should be such as the circumstances require. So where 
the subject-matter of the Injunction comprised mortgage 
bonds and Government Promissory Notes, the order of 
Injunction while prohibiting any alienation of or dealing 
with the bonds or notes by the defendant, permitted him 
to sue upon the mortgage-bond and take steps to realize 
the amouut covered thereby, and ordered the money when 
realized to be kept in Court, until the disposal of the suit ; 
and as regards the Promissory Notes permitted him to 
draw the interest as it fell due from time to time? 

In granting a temporary Injunction restraining the 
alienation of property, the subject of suit, the Court will, 
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as in the case of other Injunctions, first see that there is a 
опа pde contention between the parties, and then on 
which side, in the event of obtaining a successful result 
to the suit, will be the balance of inconvenience! if the 
Injunction do not issue, bearing in mind the principle 
(already alluded to) of retaining immoveable property 
in statu quo.” 

The wrongful sale of property in execution of a decree 
is only one form of alienation which may be restrained 
pendente lite. Even a judicial sale, if wrongful, will be 
restrained upon principles and under cireumstances which 
have been dealt with in the preceding Chapter of this 
book.* 

In order to obtain an Injunction under this section 
there must be(1)a sut in which the Injunction may 
be granted,? and (2) the threatened danger of waste, 
damage or alienation must be alleged and proved, (3) in 
respect of property which is in dispute in that suit? 

Firstly, the order of Injunction must be made in a regu- 
lar suit brought to try the title to the property in dispute. 
16 cannot be made summarily. So it was held that the 
Lower Court could not, in the Summary Department, 
pass an order declaring invalid a sale of a house made by 
a manager and granting an Injunction to prevent the 
demolition ot such house, but should have left the title of 
the parties to be established in a regular suit And 
where there is a remedy by a regular suit, the High Court 
will not exercise its extraordinary powers under section 15 
of the Charter. So, where money due to an insolvent was 
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deposited in Court. and the latter ordered it to be paid to: 
creditors who had attached the money instead of to the 
Official Assignee, the High Court refused to interfere under 
those powers, holding that the remedy open to the assignee 
was a suit for an Injunction to restrain the ereditors and 
an order for an Injunction under the Civil Procedure 
Code, A Court has no jurisdiction to issue an Injune- 
tion to stay waste. damage or alienation with respeet 
to property in dispute in a suit pending in another, 
even though it be a Subordinate, Court. If the suit. be 
first withdrawn from such last mentioned Court to the 
first Court, the latter may then issue an Injunction.? 
Where a Court has no jurisdiction to make an order 
of Injunction, it ean have no jurisdiction to modify sueh 
order.? 

Secondly, the appheant for the Injuuction must allege 
that the property in dispute in the suit is in danger of 
being wasted. damaged or alienated. Aecordingly where 
the applicant made no such allegation but merely stated 
that the defendant wished to realize the debts due to her 
by bringing actions in Court, and no proof whatever was 
given of anv intention to waste, damage or alienate, an 
Injunction which had been granted was set aside.* 
Not only must there be an allegation but proof must 
be given by affidavit or otherwise of that allegation of 
danger of waste, damage or alienation. Some reason 
shonld be shown why the property to which the plaintiff 
lavs claim should. pending the dispute, be kept from 
alienation.? 
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A Court having jurisdiction to make an order of Injyne- 
tion should not do so without some evidence that the 
property in dispute in the suit is in danger of being 
wasted, damaged or alienated by any party to the suit.! 
The necessary proof may be afforded by the admission of 
the defendant. So, where it was adinitted by the defendant 
that he intended to take away the money in question in the 
suit (which money had been attached by, and was in deposit 
with, the Magistrate) for the purpose of investing it in trade ; 
the Court held that this admission was sufficient evidence 
to show that that money was in danger of being alienat- 
ed within the meaning of the Code. If the suit had been 
en ordinary suit for money, the ease would have stood on 
quite a different footing ; for then it would not have been 
a suit for a specifice property, and consequently no ques- 
tion as to whether that property was in danger of being 
wasted or alienated could have arisen. In the case now 
cited, however, the subject-matter of contention was a 
speeltie sum of money in the custody of the Magistrate : 
and when the defendant admitted that he intended to use 
that money for the purposes of trade, that admission was 
held sufficient to show that he intended to alienate it. [t 
was possible that the contemplated trade might be success- 
ful, but it was also under the circumstances probable that 
it would not be so, and that the money in suit being spent 
the plaintiff would be unable to recover that specific 
object for which it had been brought. If the plaintiff 
ultimately obtained a decree for this sum of money and 
the defendant was allowed to take 1t away in the mean- 
time to invest it in trade, the decree, so far as this parti- 
cular item of property was concerned, would probably be 
infruetuose, and the loss likely to accrue to the defendant 
hy its being retained under attachment being compara- 
üvely small compared with the difficulty there might be 
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in realizing the sum from the defendant, if once it was 
expended for any purpose, the Court upheld the Injunc- 
tion which had been granted against its alienation.! 

Thirdly, the property must be thatin suit. Where, how- 
ever, it was admitted on the part of the plaintiff that one 
of the defendants was equally interested with herself in 
the subject of suit, the plaintiff’s own case being that she 
had only an undivided half-share of the property in ques- 
tion ; it was held that to issue an Injunction which should 
affect an undivided half share only was an impossibility ; 
that the Injunction must have the effect of infringing the 
right of property of the one defendant, who was admitted 
by the plaintiff to be a part owner with her; that there was 
nothing in the case to warrant so extreme а step as that, 
and therefore that the Injunction which had been granted 
should be dissolved.’ 

Whether a Receiver will be appointed or an Injunction 
granted in a case of waste or alienation will depend upon 
the partieular facts proved. When in dealing with the 
question raised before it, the Subordinate Court seemed to 
have been of opinion that the plaintiffs were entitled to. 
have a Receiver appointed, if it appeared that they had a 
fair question to raise, and if there was strong ground of 
apprehension that the property in dispute would be lost 
or wasted, if not placed in the bands of a Receiver whom. 
it accordingly appointed ; it was held in appeal that in 
thus dealing with the matter, the Lower Court had fallen 
into an error; and that though it would no doubt have 
been right, if it had made an order for an Injunction, the 
distinction which exists between the case of an Injunction 
and Receiver had not been keptin view. That distinction 
is that while in either case it must be shown that the 
property should be preserved from waste or alienation + 
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in the former case it would be sufficient if it be shown 
that the plaintiff in the suit has a fair question to raise as 
to the existence of the right alleged; while in the latter 
case a good pimd facie title has to be made out.! The 
Appellate Court accordingly set aside the order for the 
appointment of a Receiver and in lieu thereof granted a 
temporary Injunction in the terms of the section now 
considered. 

If in any suit it be proved by affidavit or otherwise 
that the defendant threatens, or is about to remove or 
dispose of Ais property with intent to defraud his creditors, 
the Court may, by order, grant a temporary Injunction to 
restrain such act or give such other order for the purpose 
of staying and preventing the removal or disposition of 
the property as the Court thinks fit or refuse such In- 
junction or other order? This provision differs from that 
enacted by section 492, clause (a) of the Code in that the 
property dealt with by the Injunction is not the property 
in dispute in the suit, namely, that to which both parties 
lay claim and the title to which has to be decided, but is 
property the title to which is admittedly in the defendant, 
and, therefore, not in dispute in the suit. [t presupposes 
a general intention on the part of the defendant to defeat 
and defraud his ereditors and permits of an Injunction 
analogous to the remedy of attachment before Judgment 
provided for in Chapter XXXIV of the Code. The ordi- 
nary rule is that, pending a suit to enforce a general claim 
against a person there cannot be an Injunction to restrain 
him from parting or dealing with his property, not being 
property specifically in dispute in the suit. When, how- 
ever, such intended parting and dealing with property is 
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not done in the Lond jide exercise of ownership, but with an 
intent to defraud persons, who being creditors of the owner, 
have or might have the right to resort to such property 
in satisfaction of their claim, there arises in their behalf an 
equity to restrain such threatened dealing with the pro- 
perty even as against its legal owner. Both an attach- 
ment under section 483 of the Civil Procedure Code and 
Injunction under section 492, clause (b) have as their 
subject-matter not the property in suit, but the property 
of the defendant; therefore, applications under these sec- 
tions are clearly distinguishable from an application for 
an Injunction under section 492, clause (а), against the 
waste, damage and alienation of property which is in 
dispute in the suit. And as applications under section 483 
and section 492, clause (b) are both distinguishable from 
an applieation under section 492, clause («), so also. appli- 
cations under sections 183 and 492, clause (b), respectively, 
are clearly distinguishable from each other. Section 483 
is applieable only to cases where it is probable that the 
defendant is about to make away with his property so as 
to make it impossible for the plaintiff to execute any pos- 
sible deeree against. him, and empowers the Court in such 
а case to make an order calling upon tlie defendant for 
security, and in default, thereof, to attach the property. Tt 
has no application where the property is the property in 
suit which must, if necessary, be followed under the provi- 
sions of section 492, clause (a). The latter section applies 
to a case where it is shown to the satisfaction of the Court 
that the defendant in possession is likely to damage and 
make away with any property in dispute in the suit, and 
empowers the Court in such a case to issue an Injunction 
to the defendant to refrain from the particular act com- 
plained of.! But though sections 483 and 492. clause (а), 
have both this in common that the property to be dealt with 
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by the Court is not that in dispute in the suit, the following 
important differences exist between these sections. In the 
first place, the property is actually attached in the one 
ase, While in the other the property is left in the owner's 
hands subject only to the prohibition enjoined by the 
Injunction. Secondly, the provisions as to attachment are 
generally limited to property sufficient to satisfy the decree, 
which may be passed in the suits in which the application 
for attachment is made. Thirdly, there ean be noattach- 
ment where the property is beyond the jurisdiction of the 
Court in which the suit is pending.! Whereas an Injunc- 
tion, in so far as its action is /n personam is, not so limited. 
Lastly, any private alienation made subsequent to attach- 
ment is null and void;? but such is not the ease with aliena- 
tions made subsequent to the issue of an Injunction either 
under clauses (а) or (b) of section 492 of the Civil Proce- 
dure Code.’ 

$ 52.—An appeal lies from an order passed either 
under clause (а) or clause (b) of section 492 of the Code 
of Civil Procedure dealt with in this Chapter. 
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8 р. ante, p. S0; Delhi and London 
Bank v. Ramnarain,1. L. R.,9 All., 
407, 499 (1887). [In this case the 
Lower Court issued an Injunction 
under s. £92, cl. (0), but the facts 
proved do not appear to have war- 


quires not only proof of attempted 
alienation, but of intent to de- 
fraud. The High Court appears 
to have considered that the In- 
junction was not legally issned, but 
disposed of the case upon another 
point. ] 

fu Iw Pr Code; в. 955, cl, (22), - 


Appeal from 
such Injunc- 
tions. 
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agreement enforceable by law is а * contract." ! — **Trans- 
fer of property " within the meaning of the Act dealing 
with the same? (which regulates the transfer. of property 
from one living hand to another as the Indian Succession 
Act? regulates its transmission after the owner's death) 
means ап act by which a living person conveys property, 
in present or in future, to one or more other living 
persons, or to himself and one or more other living persons 
and to “transfer property " is to perform such act.* 
A trust is created by the declaration of the author of 
the trust or by a transfer by him of the trust property 
to another as the trustee thereof. The English law of 
trusts which is applicable to persons governed by English 





© Act IX of 1572, (e) Acts V of 1881 (Probate and Ad- 








S 2 


(Л). 

2 Act IV of 1852, 

з Act X of 1565; as to cases in 
which that Act does not apply ; see 


ministration); XXI of 1870 (Hindu 
Wills). 

4 Act IV of 1882, s. 5. 

5 See Act II of 1552, 
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law in those parts of India to whieh the Indian Trusts Act 
does not extend recognises two estates or interesis in 
the subject-matter of the trust, namely, the “legal” estate 
ot the trustee and the “equitable” estate of the bene- 
ficiary or cesta que trust. According to that law there 
may therefore be two persons holding different estates in 
the same property.) But trusts in the sense of con- 
fidences to the existence of which a “legal” and an 
“equitable” estate are necessary are unknown to Hindu 
and Mahommedan law.? Trusts however in the wider 
sense of the word, that is to say, obligations annexed 
to the ownership of property which arise out of a 


‹ 
. 


confidence reposed in, and accepted by, the owner 
for the benefit of another, are constantly created 
by the natives of India and are frequently enforced by the 
Courts. Trusts of various kinds have been recognised 
and acted upon in India in many cases? Бо also in the 
territories to which the Indian Trusts Act extends, a “trust” 
1з an obligation annexed to the ownership of property and 
arising out of a confidence reposed in, and accepted by, the 
owner, or declared and accepted by him, for the benefit of 
another, or of another and the owner.* 

The law of contract 15 largely, though not exhaustively, 
dealt with by the Indian Contract Ас? It does not pro- 
fess to be a complete Code dealing with the law relating 
to contracts. It purports to do no more than to define and 
amend certain parts of that law, and there is nothing to 








we 


! See Agnew's Law of Trusts іп W. К., 359 (1872) ; Gazette of India, 
British India (1882), p. 8; Spence’s Nov. 18, 1550. 


Equity, 879. 5 Act Il of 1582, s. 3; see also 
2 Kumara Asima Krishna Deb Act I of 1577, s. 3. 
v. Kumara Kumara Krishua Deb, 5 Aet IX of 1872 extends to 


9 B. L. R., O. C., 36 (1563) ; Sree the whole of British India; andis 
Arishuasami Dasi х. Ananda applicable in all Courts and to 
Krishna Bose, 4B. L. Re, О, C. people of all races within the 
23 ото (ДЕШЕ British territories. Madhub Chun- 

3 Tagore v. Tagore, + D. L,R., der Рогатапіск v. Rajcoomar Doss, 
О. C., 131 (1869); S. C. in appeal, 15 14 B. L. R., 76 (1574). 
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show that the Legislature intended to deal exhaustively with 
any particular chapter or sub-division of the law relatine 
to contracts.’ It treats of certain general rules applying to 
all contracts and of certain particular forms of contract 
such as the sale of goods, indemnity and guarantee, bail- 
ment, agency® and partnership? other than extraordinary 
partnership,’ the subject-matter of the Indian Companies’ 
Act. It does not affect the provisions of any Statute, Act. 
or Regulation not thereby expressly repealed,® nor any 
usage or custom of trade, nor any incident of апу contract, 
not inconsistent with the provisions of the Act.!° The 
Act does not treat at all of certain forms of Contract the 
substantive law relating to which must be sought for 
either in special enactments passed prior or subsequent to 


the Act, or in English text-books.!! 


' The Irrawaddy Flotila Co. v. 
Bhngwandas, T. L. R, 18 Cal., 
620, 625, 629 (1891); the Act pur- 
ports to be only a partial measure: 
Mothoora Kant Shaw у. The 
India General Slean Navigation 
Company, І. L. R., 10 Cal., 181 
(1883); Kuverji Tulsidas v. The 
Great Indian Peninsula Railway 
Company, I. L. R., 3 Dom., 113 
(1S78). It can hardly be called a 
complete Code, butit may be taken 
as a kind of sunmary of the main 
principles which govern contracts, 
Капуа Lal v. Chandar, I. L. R., 
7T AlL, 313, 321 (1581). 

Bact ИЛ of 1872, Ch. VEL. 

S Jona Gha VIII. 

OMON.: 

pelo. Ch. X. 

Eo Oh. XT. 

7 Jb., s. 960. 

9 Act VI of 1882. 

9 бее Acts XXXII of 1839 
(Interest); XXVIII of 1855; XIV 
of 1870 (Usury); IX of 1856 (Bills 
of Lading); Merchant Shipping 


The law relating to 





Act, 1854; Acts I of 1859; V of 
1883 (Seamen’s Contracts); XIII of 
1859 (Breaches of Contract by Arti- 
ficers and others; as to crimi- 
nal breaches of contract, see Penal 
Code, Ch. XIX); IIT of 1865 (Com- 
mon Carriers); Acts V of 1865, 
Mad. C., VI of 1865 B. C. (Con- 
tracts for Labour) and others. 

10 eg., pre-emption, maritime 
law as to bottomry, salvage, etc. : 
attorney's hen (In the matter of 
MeCorkindale, I. І. R., 6 Cal., 
1 (1880) ; rules of Hindu law not 
affected by the Contract or other 
Act (Nobin Chunder Bannerjee v. 
Romesh Chunder Ghose, I. L. R., 
1t Cal., 781 (1887) ; the common law 
relating to carriers (Wothoora Kant 
Shaw v. The India General Sleam 
Navcigution Company, Y. L. R., 10 
Cal, 166 (1883); The Irrawaddy 
Flotilla Co. v. Bhugwan Dus, I. L. 
R., 18 Cal., 620 (1891) ; customs and 
usages regarding negotiable in- 
struments, ete. 

11 Such as insnrance, shipping 
and carrier's contracts, negotiable 
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relief in the case of contracts is contained in the Contract 
Act, in portions of the Civil Procedure Code, and in the 
provisions of the Specific Relief Act dealing with Injunc- 
As to that part of the 
the Contract 
Indian law аге substantially 


tion and Speeifie Performance.’ 
law of contract which is contained in 
Act the 
the same. 


English and 
In some respects, however, the Contract Act 
establishes a different rule from that which prevails in 
England, and in construing it the Courts must not adopt 
as a rule of construction that it was intended to make the 
contract law of India the same as the law of England, 
but must look at the words of the law and gather from 
them, as well as they can, what was the intention of the 
Legislature.? 

The Transfer of Property Act of 18325 deals with 
transfers of property, but, save as provided by section 57 
and Chapter IV, does not affect transfers by operation of 
law or by, or in execution of, a decree or order of a 
Court of competent jurisdiction, and nothing contained in 
the second chapter of that Act affects any rule of Hindu, 
Mahommedan or Buddhist law. The chapters and sections 
relating to contraets are to be taken as part of the Indian 
Contract Act as those which relate to registration are to 
he read as supplemental to the Registration Act of 1877. 
The Act after first dealing with the general principles re- 
lating to the transfer of property, whether moveable or 
immoveable by act of parties, treats in particular of sales 
of immoveable property.* mortgages of, and charges 





instruments and others. See às to 
subsequent Acts, XXVI of 1551 


W. R., 467. Thus in India there 
is no Statnte of Frauds affecting 


(Negotiable Instruments), XXI of 
1883 (Contracts with Emigrants), 
IX of 1890 (Carriers by Railway), 
and others. 

ty, posh 

2¢sreenwood «t Co. v. Holquetle, 
1° В.І. R., 42,46 (1873) : S. C., 20 


questions of eontract and no dis- 
tinction as to proof of eonsidera- 
tion between contracts under real 
and simple contracts. 


з Act IV of 1882, amended by 
Act III of 1885. 


i, СПЕ 
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upon, immoveable property, leases? exchanges,’ vifts 4 
and transfer of choses in action or actionable claims.’ 

The Law of Trusts for the territories to which the Indian 
Trusts Act® extends? is mainly contained in that Act. 
With some exceptions the law therein contained is sub- 
stantially the same as that which is now administered by 
English Courts and (under the name of “justice, equity 
and good conscience ”) by the Indian Courts in those 
territories to which the Act does not extend. 
however in the Act contained affects the rnles of Mahom- 
medan law as to way/, or the mutual relations of the 
members of an undivided family as determined by any 
customary or personal law, or applies to publie or private 
religious or charitable endowments, or to trusts to distri- 
bute prizes taken in war among the captors. Portions of 
the law relating to trusts are also contained in the Spe- 
сше Relief Act,’ the Code of Civil Procedure,’ the 
Limitation Act,” the Official Trustees’ Act,!! the Mortga- 


Nothing 


gees and Trustees’ Act,” the Trustees and Mortgagees’ 








! Ib., Ch. IV. No provision is 
made in this Act or in the Contract 
Act with regard to mortgages or 
hypothecations of moveable pro- 
perty, and there is no enactment in 
this country analogous to the Eng- 
lish Bills of Sale Acts : see also as 
to mortgages, Acts XXVII and 
XXVIII of 1866. 

27b., Ch. V. 


Eo. Ch. VI. 


Jb., Ch. VII. "This Chapter 
saves donationes mortis сапа (as to 
which see Act X of 1865, s. 178) and 
rules of Mahommedan, Hindu and 
Buddhist law. 


$ Jb., Ch. VIII. 


6 Act IT of 1882. See Agnew’s 
Law of Trusts in British India 
(1882). 





1 The Act extends in. the first 
instance to the Madras Presidency, 
the North-Western Provinces, 
Punjab, Oudh, Central Provinces, 
Coorg and Assam. 


5 Act I of 1877,s.3; Part II, Ch. 
1; ss. 10, 11 (0), 12 (а), 21 (e), 42, 
explanation, 43, 54 (a), 56 (i). 
Act II of 1882 repeals the first 
illustration in s. 12. 


э Act XIV of 1882, ss. 15, 16, 437, 
302, 539. 

10 Act X V of 1877, ss. 3, 10 ; Arts. 
95, 100, 133, 134. 

11 Act XVII of 1864. 


12 Act XXVII of 1866, consoli- 
dating and amending the laws re- 
lating to the conveyance and 
transfer of property vested in 
mortgagees and trustees in cases 
to which English law is applicable. 


(77) and the re- 
Hef applicable 
in respect 
thereof. 
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Powers Act, the Literary, Scientific, and Charitable 
Socicties’ Act, the Statute of Frauds? the Religious 
Endowments Act,* the Religious Societies’ Act, and 
the Penal Code.9 

The ordinary remedy for the breach of any contract is 
the grant of compensation for any loss or damage caused 
A person who rightfully rescinds a 
contract is also entitled to compensation.? The extraordi- 
Specific Performance,’ 


by such breach. 


nary remedies available аге 
Itectification.'? Rescission,U Cancellation? Appointment 
of Receiver? and Injunction.* Any person suing for 
the specific performance of a contract may also ask 
for compensation for its breach, either in addition to, 
or in substitution for, such performance. If in any 
such suit the Court decides that specific performance 
ought not to be granted, but that there 1з a contract 
between the parties which has been broken by the 


defendant and that the plaintiff is entitled to compen- 


^ Act XX of 1863. 

5 Act I of 1580. 

6 Ss. 105—409. 

ACLS of 137 

ВОЛО. 

3 Act I of 1877, Ch. П. Except 
where otherwise expressly enacted 








1 Act. XXVIII of 1865, an Act 
to give trustees, mortgacees and 
others in cases to which English 
law is applicable, certain powers 
now commonly inserted in settle- 
ments, mortgages and wills, and 
to amend the law of property and 
relieve trustees. In those parts of 


SS. To: fae 


India to which Act II of 1552 ex- 
teuds, ss. 2—5, 82—87, апа the por- 
tions of ss. 39 and 48 dealing with 
trusts are repeated ; but Act II of 
1882 embodies and re-enacts the 
substanee of ss. 0,5 оа 55050. 
37, and those portions of ss. 39and 
13 dealing with trusts. 

2 Act X XI of 1360. 

3 29 Car. II,c.3, ss. 7—11, relat- 
ing to declarations of trust, result- 
ing trusts, transfer of trusts, and 
cestui que trust are in force only 
in the Presidency-towns of Cal- 
eutta and Bombay. 


nothing in the Specific Relief Act 
shall be deemed to deprive any 
person of any right to relief other 
than Specific Performance (ib., в, 
4), but the dismissal of a suit for 
specific performance bars a suit for 
damages (/b., s. 29). 

zuo Che TIE 

а Oly, 

12 10,, Ch. 

19 7b., Ch. VIE; Civ, Pre Code 
Ch. XXX VE 

15 Act I of 1877, Chapters IX 
and A: Civ. Pr. Code, Ch. ХОХОМ V. 
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sation for that breach, it shall award him compensation 
accordingly.! Compensation awarded under the section 
now cited may be assessed in such manner as the Court 
may direct. Тһе circumstance that the contract has 
become incapable of specifie performance does not pre- 
clude the Court from exercising the jurisdiction conferred 
by this seetion.? The dismissal of a suit for specifie per- 
formance of a contract or part thereof will bar the plaintiff's 
right to sue for compensation for the breach of such con- 
tract or part as the case may be.® Liquidation of damages 
is not a bar to specific performance.* 

Similarly in the case of agreements to transfer property 
the remedy lies either in damages or specifie performance. 
Instruments of transfer may also be rectified or cancelled, 
and protection may be given to rights of property by the 
appointment of a Receiver or the issue of an Injunction. А 
person entitled to the possession of specifie property 
moveable or immoveable may sue to recover the same ; ° 
and any person entitled to any right as to any property 
may institute a suit to obtain a decree declaratory of 
such right In the ease of mortgages the mortgagor , 
may sue for redemption and the mortgagee for sale or 
foreclosure." 

In the case of trusts a trustee who commits a breach 
of trust is liable to make good the loss which the trust 
property or the beneficiary has thereby sustained. 
The beneficiary has a right that his trustee shall be 
compelled to perform any particular act of his duty as 
such and restrained by Injunction from committing any 








Act Tof 1877, 5. 19. to sales and exchanges, ib., 
9 Tb. Ch. ПТ, s. 120; Leases, Ch. ТУ; 
з Јр., s. 29. Gifts, Ch. VII; Transfer of Ac- 
si Jla s. QU. tionable Claims, Ch. VIII. 
SENI OD 1877 Part ШШ. e Act II of 1882, ss. 28—30, 
Ch. L 33; as to liability of beneficiary 
Sb. Ch. VE joining in breach of trust, ib., 


т Act IV of 1882, Ch. ТУ; as s. 08. 
W, IR 14. 


telief by 
Injunction. 


(^) Temporary. 
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contemplated or probable breach of trust? Пе may follow 
ihe trust property,? and institute a suit for a declaration 
of his right? and the trustee, if dispossessed of the trust 
property, may sue to recover the same.* The Court will 
also in proper cases dispossess a trustee of the trust estate 
by appointing a Receiver of the trust property.’ 

Of the abovementioned forms of relief only those by 
Injunction and Receiver are directly dealt with in the fol- 
lowing pages though incidental reference is also made to 
relief by Specific Performance, since the rules touching 
this remedy govern also the issne of Injunctions in cases of 
breach of contract.® 

Injunctions in respect of torts to property other than 
breaches of trnst are dealt within subsequent Chapters, 

§ 54. The Court will often interfere by Injunction to 
prevent the violation of contracts and to compel parties to 
perform their covenants and agreements. In the case of 
the breach of an obligation arising from contract or trust, 
an Injunction, temporary or perpetual, mandatory ог 
otherwise, may be granted. 

In any suit for restraining the defendant from commit- 
ting a breach of contract or other injury (such as a breach 
of trust) whether compensation be claimed in the suit or 
not, the plaintiff may, at any time after the commencement 
of the suit, and either before or after judgment, apply to 
the Court for a temporary Injunction to restrain the defend- 
ant from committing the breach of contract or injury 
complained of, or any breach of contract or injury of a 





1 Act II of 1882, s. 61. (Act I of 
1877, ss. 54 (a) [Injunction], 12 (a 
[Specific Performance),) Chapters 
II, IX and X passim; Civ. Pr. 
Code, Ch. XXXV. 

2 Act II of 1882, ss. 63,64, et seq., 
s. 90 and Ch. VI passim. бее 
Act XV of 1877 (Limitation), 
з, 10, 


S Ассом 

+ Ib., Part IT, Ch. I ; see further 
as to the rights and powers of 
trustees, Act II of 1852, ss. 31—45, 

5 Civ. Pr. Code, Ch. XXXVI; 
Act I of 1877, Ch. VII; as to suits 
relating to public charities, see 
Civ. Pr. Code, s. 530, 

© Act I of 1577, s. 54. 
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like kind arising out of the same contract or relating to 
the same properly or right. The Court may by order 
grant such Injunction on such terms as to the duration of 
the Injunction, keeping an account, giving security or 
otherwise as the Court thinks fit, or refuse the sume! 

Where any property in dispute in a suit is in danger of 
being wasted, damaged, or alienated by any party to the 
suit, the Court may by order grant a temporary Injunction 
to restrain such act, or give such other order for the pur- 
pose of staying and preventing the wasting, damaging or 
alienation as the Court thinks fit, or refuse such Injunction 
or other order? In case of disobedience an Injunction 
granted may be enforced by the imprisonment of the 
defendant for a term not exceeding six months, or the 
attachment of his property or both. But no such attach- 
ment shall remain in force for more than one year, at the 
end of which time, if the defendant has not obeyed the 
Injunction, the property attached may be sold, and ont of 
the proceeds the Court may award to the plaintiff such 
compensation as it thinks fit, and may pay the balance, if 
апу, to the defendant.’ 

The words of the Code will enable the Courts to cast 
their orders in a mandatory form, if the circumstances of 
the ease so require it. 

Subject to the other provisions contained in or referred (/) Perpetual. 
to by Chapter X of the Specific Relief Aet, a perpetual 
Injunction may be granted to prevent the breach of an 
obligation existing in favour of the applicant, whether 
expressly or by implication. When such obligation arises 
from contract the Courts are required to guide themselves 
by the rules and provisions contained in (| il of the 
Act relating to the aus of specific performance.* The 


I (лу. Pro Code, s. 193, there referred to, that a breach of 
3 Ib., s. 492. covenant is in itself apart from 
3 Jb., s. 493. damage a ground for Injunction, 


^ Act I of 1877, s. 51; see Kerr, seems not to be law in this coun- 
Inj., 480, 481. The rule, however, try; v. post. 


(tii) 
tory. 


Manda- 
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contract may be expressed or it may be implied.) Of the 
illustrations to section 54 of the Specific Relief Act deal- 
ing with the issue of perpetual Injunctions, Illustrations 
(а), СУ), (4), (D), are purely cases of contract.? Provision is 
also made for the issue of an Injunction in the case of a 
breach of trust. When the defendant invades or threatens 
to invade the plaintiff's right to, or enjoyment of, property, 
the Court may grant a perpetual Injunction where the 
defendant is trustee of the property for the plaintiff? Of 
the illustrations to the abovementioned section those let- 
tered (b)—(?) are examples of breaches of duty arising 
out of contract or trust, being breaches of trust or other 
fiduciary relation.* 

А perpetual Injunction being in substance a decree, such 
an Injunction in the ease of contract or trust should be 
enforced by the execution of the decree by which it is 
given. 

When, to prevent the breach of an obligation arising 
from contract, trust, or otherwise, it is necessary to com- 
pel the performance of certain acts which the Court is 
capable of enforcing, the Court may, in its discretion, 
grant a perpetual Injunction to prevent the breach com- 
plained of, and also to compel performance of the requisite 
acts. The Court may also, if the circumstances so require 
it, grant a temporary Injunction in the mandatory form? 
The mode of enforcement of a mandatory Injunction 


depends upon its nature as being either temporary or per- 
petual. A mandatory Injunction may be granted to re- 
strain a breach of contract, if the circumstances warrant its 
issue. But there must have been no acquiescence and the 





1 Ib., illus. (А), v. post. R., 13 All., 98 (1890); see Civ. Pr. 
2 Collett op. cit., 278; Nelson op. Code, s. 260, & ante, p. 81. 
cit., Cols 6 Act I of 1877, s. 55. 
8 Act I of 1877, s. 51 (a). 1 Civ. Pr. Code, ss. 492, 493, by 
а Collett op. cit., 278; Nelson op. which the form of the order or In- 
cl, 251. junction is left to the discretion of 


5 Jawatri v. Н. A. Emile, 1. L. the Court. 
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consequences of the breach of the agreement must be such 
as cannot adequately be compensated by damages." 

So where the plaintiff and the defendant, being owners 
respectively of two adjoining houses and the verandahs 
immediately in front of those houses, agreed that they 
should keep the verandahs open and not build upon them 
or divide them by a wall: It was held that the mere fact 
that the defendant, when re-building his house, built its 
new front wall in advanee of the plaintiff's, thus encroach- 
ing on the defendant's own verandah in breach of the 
agreement, was not sufħicient in itself to justify the Court 
in granting a mandatory Injunction ordering its removal. 
It should also be satisfied that the new wall so materially 
interfered with the comfort and convenience of the plaintiff, 
that the consequences of the breach of agreement could 
not adequately be compensated by damages. It should 
also satisfy itself whether the plaintiff protested against 
the new wall being built, whilst in course of erection, or 
quietly aequiesced in what the defendant was doing, and 
only objected when the wall was completed. In the latter 
case, the Court should only award damages.’ 

A mandatory Injunetion may also be granted in the 
case of breaches of trust or other fiduciary relation. Soin 
the ease put as illus. (1) to section 54 of the Specific Relief 
Act, the Court may also order all written communications 
made by B, as patient to A, as medical adviser, to be 
destroyed. And if a person, being the medical adviser of 
another, threaten to publish the latter's written communi- 
cations with him, showing that he has led an immoral life, 
the latter may obtain an Injunction to restrain the publi- 
cation ; * and the Court may also order the communication 
to be given up or destroyed.’ 


! Ranchhod Jamnadas v. Lallu (1873). See as to Mandatory In- 
Haridas, 10 Bom. Н. C. R., 95 junctions, Kerr, Inj., 480—481. 
(1873). 3 Act I of 1877, s. бо, illus. (c). 

2 Ranchhod Jamnadas v. Lallu ^ 1b., illus. (f). 
Haribhai, 10 Bom. H. C. R., 95 5 Ib., illus, (0). 


Relief by 
damages. 


Conditions up- 
on which In- 
junetions in 
vases of con- 
tract will be 
granted. 


(i) Jurisdiction, 
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$95. The Court may, when it is satisfied that such a 
course will be justified by the eircumstanees of the case, 
instead of granting an Injunetion, substitute damages 
therefor’ But a person may by acquiescence in a breach 
of covenant not only deprive himself of his right to an 
Injunction, but also of his right to recover damages? 

$ 56. Certain common conditions are essential to the 
grant of relief in respeet of obligations arising from con- 
tract, ez. :—(1) the Court must be one of competent juris- 
diction to grant the relief prayed ; (2) the agreement must 
constitute a contract; (3) such contract must not be one 
the performanee of which would not be specifically enforc- 
ed : (4) the grant of relief must not affect the operation of 
the Indian Registration Aet. 

In this country the power to make orders ¿in personam, 
though the subject-matter of the suit is without the juris- 
dietion, is determined in ihe ease of the High Courts by 
their respective Letters Patent,’ and in the case of other 
Civil Courts, by the Civil Procedure Code.* Suits 
respecting immoveable property must in general be insti- 
tuted where the subject-matter is situate ; in other eases 
the jurisdiction is determined by the place of origin of the 
cause of action or residence of the defendant.5 It is doubt- 
ful whether the Courts in this country are empowered to 
entertain suits for specific performanee of contracts relat- 
ing to land whieh is situate without the jurisdiction.® 
The decisions eited were the subject of consideration in the 
case undermentioned? in which it was pointed out that 


Bourke, 218 


! See Leader v. Moody, 20 Eq., 
154 and ante. 

2 Kelsey у. Dodd, 52 L.J. Ch., 34. 

8 Letters Patent, 1865 (Calcutta), 
epo 

ы (Оу, Pr. Code, ss. 16, 16A., v. 
ante, 55 19—22, 

5 Ib., s. 17; Letters Patent, 1865, 
clei. 

6 [n Ramdhone Shaw v. Sreemutty 


Nobumoney Dossee, 
(1865); H. Н. Holkar v. Dadabhai 
I. L. R., 14 Bom., 353 (1890), the 
Court was held to have, and in 
Sreenath Roy у. Cally Doss Ghose, 
I. L. К. 5 Cal; 52 (1570), act te 
have, jurisdiction. 

7 Laud Mortgaye Bank v. Sudur 
udeen Ahmad, I. L. R., 19 Cal., 
398, 306 (1892). 
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there is a distinction between a vendor's suit for specific 

performance as to which the Court has jurisdiction and a 

purchaser’s suit as to which a Court may not have juris- 

diction! In the matter of Injunctions suits uader the 

Civil Procedure Code to obtain relief. respecting lmmove- 

able property situate in British India held by or on behalt 
of the defendant,’ may, when the relief sought can be entirely 

obtained through his personal obedience, be instituted either 

in the Court within whose jurisdietion the property is situate 

or in the Court within whose jurisdiction the defendant 

resides or carries on business or personally works for gain.’ 

Similarly it has been held under the High Court Charter 

that where the suit is exclusively directed ¿n personam, 

and the person against whom relief 15 sought is within 

and subject to the jurisdiction, the Court will have juris- 

diction to grant an Injunction.* In cases, therefore, other 

than those substantially falling within the scope of suits’ 
respecting 1immoveable property or suits * for land," the 

Court will have jurisdiction to grant an Injunction, if the 

‘cause of action has arisen or the defendant resides, carries 

on business or works for gain within the jurisdiction.’ 

The agreement in respect of which relief by specifie per- (ii) The agree- 


3 : . : а ment must 
tormance or {Injunction 15 sought must constitute а соп- constitute a 


tract, that is’ an agreement enforceable by law ; for by St: 
the terms of the Specific Relief Act nothing in that Act 





? On the basis of the classitica- Тһе English Courts have jurisdic- 
tion suggested it would appear tion in either case. Story, Eq. 
that a vendov’s suit will lie (I.L.R., Jur., $5743, 744. 

19 Cal, 358); that a purchaser's 2 Crisp v. Watson, I. L. R., 20 
suit will He in Bombay (I. L. R., Cal., 659 (1393). 

14 Bom., 353), but it is donbtful 8 Civ. Pr. Code, s. 16. 

whether that be so in Caleutta ^ Rajmohan Bose v. East Indian 
sinceithas been held boththatsuch Ruileay Со., 10 B. L. R., 241 
a suit will (Bourke, 218) and will (1872); v. ante, pp. 40—52, 

not (I. L. R., 5 Cal., 82) lie. The 5 Civ. Pr. Code, s. 17 (See also 
decision in the last case appears ss. 18—24); Letters Patent, 1565, 
to have been obiler, and the most сі. 12. 

recent decision (I. L. R., 19 Cal., 5 Act IX of 1872 (Contract), s. 
353) did not decide the point. 2 (A). 


(«) Void agrees 
ment. 
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shall be deemed, (unless otherwise expressly enacted there- 
in,) to give any right to relief in respect of any agree- 
ment which is not a contract.! Every promise and every 
set of promises forming the consideration for each other, 
is an agreement? And all agreements are contracts if 
they are made by the free consent® of parties competent 
to contract,* for a lawful consideration and with a lawful 
ohjeet, and are not hy the Contract Act expressly de- 
clared to be void.’ 

The effect of the failure of one or other of the condi- 
tions last mentioned is either to render the agreement toid, 
that 15,7 not enforceable by law, and therefore? not a 
contract, or to render it vozdable, that 1,9 enforceable by 
law at the option of one or more of the parties thereto, 
but not at the option of the other or others, and an agree- 
ment of this kind is a voidable contract. 

The Specific Relief Act excludes from its operation all 
void agreements, and therefore no Injunction will be 
granted in respect of such au agreement.? Every agree- 
ment of which the object or consideration is unlawful is 
void ;!! as where the consideration or object of an agree- 
ment is forbidden by law, or is of such a nature that, if 
permitted, it would defeat the provision of any law ; or 


2 Act I of 1577, s. 4 (a). 

2 Act IX of 1872, s. 2 (e); and 
as to the definition of ‘ promise,’ 
‘pronnsor,’ * promisee,' see ib., s. 2, 
cls. (5), (c), and of ‘consideration’ 
see ib., s. 2, cl. (d). Promises which 
form the consideration or part of 
the consideration for each other 
are called reciprocal promises, ib., 
о (ЛЬ 

8 v. ib., ss. 13—18, 

* v, ib., s. 11. Every person is 
competent to contract, who is of 
the age of majority (see Act IX of 
1875), and who is of sound mind 
(see Contract Act, s. 12), and who is 


not disqualified from contracting 
by any law to which he is subject 
(b., s. 11) Every person com- 
petent to contract and entitled to 
or anthorized to dispose of trans- 
ferable property is competent to 
transfer that property (Act IV of 
18328]. 

эсу 00... 83. 70 95 ех (И 

9 [b., s. 10, and see as to void 
agreements, ib., ss. 24—30. 

T Act DX of 1S2 2 

pb. Sa 2 Vak 

э роз 

30 Act I of 1877, s. 4, cl. (a). 

1! Act I of 1872 (Contract), s. 23. 
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is fraudulent or involves or implies injury to the person 
or property of another ; or the Court regards it as im- 
moral or opposed to publie policy.! And except in the 
three instances specified by the Contract Act an agree- 
ment made without consideration is void? So too an 
agreement in restraint of the marriage of any person, 
other than a minor, is void.’ And, saving three specified 
exceptions, an agreement in restraint of trade is void ;' 
as also, saving two exceptions, an agreement in restraint 
of legal proceedings.’ Further, agreements, the meaning 
of which is not certain, or capable of being made certain’ 
and agreements by way of wager are void? Lastly, 
where both the parties to an agreement are under a mis- 
take as to a matter of fact essential to the agreement, 
the agreement is void.* 

Thus when an Aet has declared an association to be 
illegal, no rights can be acquired by any of its members, 
which are founded upon that which is so declared to be 
illegal ; nor will the Court take notice of their agreement 
for the purpose of establishing a right in a Court of law.’ 
An association of artizans for the purpose of enhancing the 
priee of their work by bringing all the business of the 
trade into one shop and dividing the prices of the work 
done amongst the members according to their skill, is an 
association that has for its object the acquisition of gain, 
and, if consisting of more than twenty persons, must be 
registered. When more than twenty artizans signed an 
agreement whereby they constituted themselves an associa- 
tion for the above purpose, but which association was not 
registered as acompany under the provisions of section 4 of 





! [b. ; an agreement is void if BEDS. ОЗЬ 

the consideration or object is un- 710, s. 307 

lawful in part; ib., s. 24. 9 Ib., s. 20, and see ib.,ss. 21, 22. 
201.58. 25. 9 Harris v. Amery, L. R.,1 C. 
8 20. P.,148, cited and followed in Bhikaji 
pelos. os У. розі, р. 238. Sabaji v. Вари Saju, I. L. R., 1 


TID. S. 28, Bom., 550, 554 (1877). 


(^) Voidable 
agreements. 
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Act X of 1866 (Trading Companies),! it was held that the 
Court could not grant an Injunction to restrain the breach 
of such agreement.? In this case there was a partnership, 
or, at any rate, an association, for the purpose of carrying 
on a business that had for its object the acquisition of 
cain, und consisting of more than twenty persons, and 
being unregistered, it was an illegal association. There- 
fore none of the parties aequired any rights under their 
agreement which could be enforced in a Court of law. 
Though the Specific Relief Act excludes from its oper- 
ation void agreements, it does not so exclude voidable 
agreements, for such are contracts, being entorceable by 
law, though at the option of some or one of the parties 
only ;? such as agreements made without free consent, 
being induced by coercion, undue influence, fraud, or 
misrepresentation;* contracts as to which one of the parties 
thereto has refused to perform his promise wholly ;* or has 
prevented the other from performing his promise ; or 
has failed to perform his part at a fixed time when time 
is of the essence of the contract. The subject-matter of 
Injunctions therefore in the case of obligations arising 
out of contract are agreements bilaterally binding and 
voidable agreements which the parties who have the 
power to avoid them have elected to make binding. The 
distinction between a void and a voidable agreement is that 
that which is void has never had any legal existence and 
can therefore never be confirmed ; while that which is 
voldable is valid as long as it is not impeached by the 
party, who has it in his power to avoid it? But, though 
valid, a contract so long as it is voidable cannot be 





1 Repealed by Act VI of 1882; Ыл 9. 99; 
corresponding with s. 4, Aet VI of e JU S: од. 


1852 (Indian Companies). т Ib., S. дә. 
2 Bhikaji Sabaji v. Bapu Saju, 3 Chesterfield v Janssen, 1 White 
I. L. R., 1 Bom., 550 (1877). and Tudors L. C.: Oakes v. 
в Act IX of 1572, s. 2 (A), (i). Turquaud, L. R, 2 Н. L, 


[ра 319. 
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specifically enforeed.! In the event of a person electing 
to treat the contract as a binding one he may sue for its 
specific performance, and may also ask for compensation 
for its breach, either in addition to, or in substitution for, 
such performauce,? or if he so chooses may sue for dam- 
aves only. And if the person at whose instance the con- 
tract is voidable has elected to ratify it, and to treat it as 
binding upon himself a suit for specific performance and 
Injunction may lie against him in respect of such contract. 
But as a minor cannot elect to ratify a contract so as to 
be bound by the ratification no decree for specific perform- 
ance can be made against him ;* and it would follow 
therefore that an Injunction cannot be granted to prevent 
the breaeh of a contract entered into by а minor.’ 

The agreement in respect of the breach of which an In- (iii) Such con- 
junction is sought must not only constitute a contract, but ders ш 
such contract must not be one which. though of an affirma- TO ON AE 


When not be specifi- 


tive character, is incapable of specific performance. 
cally enforced, 


an Injunction is sought in respect of an obligation arising 
from contraet, the Court is to be guided by the rules and 
provisions contained in the Specific Relief Act relating to 
Specifice Performance.’ It follows as a necessary deduc- 
tion from this rule that an Injunction cannot be granted 
to prevent the breach of a contract, the performance of 


which would not be specifically enforced. When specifie 





! Jugul Kishori Chowdhuraui v. 
Anuunda Lal Chowdlhuri, 1. L. R., 
22 Cal., 245, 550 (1895). 

2 АСЕТ of 1877, s. 19. 

uU. s. 4, cl. (b). 

Jugul Kishori Chowdhurani v. 
Anunda Lall Chowdhuri, Y. L. R., 
22 Cal., 545, 549, 550 (1895); and in 
Flight v. Bollaud, 4 Russ., 295, it 
was held that an iufant could not 
maintain a suit for specific per- 
formance, the remedy not being 
mutual; cited ib., 549; and if the 
contract be entered into by a guar- 


dian it must be shown that it was 
for infant's benefit, ib. 

5 Act I of 1877, s. 50, cl. (f). 

6 Act I of 1577, s. 04. 

1 Ib., 56 (f), ms to the, excep- 
tion contained in s. 57, v. post. 
see High Inj., § 1162; Joyce's 
Doctrines, 204. So an Injunction 
will not be granted against the 
sale of goods or any chattels where 
specific performance of a contract 
for their sale cannot be enforced, 
ib. ; Folhergillv. Rowland, 22 W.R. 
(Eng.), £2. 


(«) Contracts 

which cannot 

be specifically 
enforeed. 
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performance will not be granted, the Court will not grant 
an Injunction in aid of the contract, for, while damages are 
the proper and available remedy, such an Injunction might 
practically effect the same results as a decree for specific 
performance. 

The following contracts cannot be specifically enforced, 
and therefore an Injunction cannot be granted in respect 
of their breach : 

(и) A contract for the non-performance of which com- 
pensation in money is an adequate relief? The grant of 
specifie relief being dependent upon the inadequacy of 
the ordinary legal remedy, specifie performance and 
Injunction will in all cases be refused where the breach 
of contract is satisfied by the mere payment of money.’ 
So specifie performance will not be enforced of a contract 
for the transfer of stock in the public funds, though the 
rule is otherwise in the case of shares in private com- 
panies. Thus if A contracts to sell, and 6 contracts to 
buy, a lakh of rupees in the four per cent. loan of the 
Government of India, the contract cannot be specifically 
enforced. So the Court for the most part refuses to 
interfere in respect of chattels :5 and prima& facie the 
breach of any purely mercantile contract is capable of 
being adequately relieved by damages. Thus if A con- 


Bom., 5, 7 (1881); Callianji Harji- 
van v. Narsi Tricum, I. L. R., 19 














2 Ас I of 1577, s. 21, cl. (a) ; this 
is the converse proposition of s. 12, 


cl. (c), ib. ; see also explanation to 
5. 12 os Sacer, 20-6). 

2 Fry on Specific Performance, 
$8 66—71 ; Kerr, Inj., 428, 429 ; and 
see Maya Ram у. Prag Dat, Y. L. 
R., 5 All, 44, 51 (1552); Ryan 
v. Mutual Toutine Westminster 
Chambers Association, L. R., 1598; 
1 Ch., 116 ; Ranchhod Jamnadas v. 
Lallu Haribhai, 10 Bom. Н. C. R., 
95 (1873); In the matter of Gun- 
put Narain Singh, I. L. R., I Cal., 
74, 16 (1875) ; Haji Abdul Allarakhi 
v. Haji Abdul Bacha, I. L. R., 6 


Bom., 764, 769, 770 (1895) ; aliter if 
a money payment is insufficient ; 
Madras Railway Co. v. Rust, I. L. 
R., 14 Mad., 18, 22 (1899); Inte 
Parkin Hill v. Schwarz, L. R., 
1892, 3 Ch., 510. 

з Fry op. cit., SS 13, 76. 

е Act I of 1577, s. 21, Wus 
to cl. (a). 

5 Fry op. cit., § 78; as to unique 
chattels, see s. 12, Act I of 1877. 

6 Haji Abdul Allarakhi v. Haji 
Abdul Bacha, I. L. R., 6 Bom., 5, 
7 (1881). 
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tracts to sell, and Ø contracts to buy, 40 chests of indigo 
at Rs. 1,000 per chest, the contract cannot be specifically 
enforced :! nor will the Court enforce contracts to make 
or accept a loan of money ; though where the money has 
been actually advanced the Court will specifically enforce a 
contract to execute a mortgage.? So if in consideration of 
certain property having been transferred by 44 to B, B 
contracts to open a credit in A’s favour to the extent of 
Rs. 10,000, and to honour A’s drafts to that amount ; 
the contract cannot be specifically enforced.* In the first 
and second of the above illustrations both A and B, and 
in the third A, would be reimbursed by compensation 
in money. 

(b) A contract which runs into such minute or numer- 
ous details, or which is so dependent on the personal 
qualifications or volition of the parties or otherwise from 
its nature is such, that the Court cannot enforce specific 
performance of its material terms.* 

“ The terms of this clause are very wide, and the num- 
ber of Illustrations show how varied are the circumstances 
which render it practically impossible for the Courts to 
specifically enforce contracts. Though the clause men- 
tions two special reasons yet the inability of the Court to 
enforce specific performance is not limited to these two 
special grounds, for the clause goes on to speak of a 
contract which otherwise from its nature is such that the 
Court cannot enforce specific performance of its material 
terms. The whole question is a practical one, and it is 
obviously impossible, in the face of the enormous diversity 
of facts and circumstances about and under which con- 
tracts take place, to lay down a rigid rule which сап 
embrace all possible contingencies. No doubt the Courts 
could, at a great expenditure of time and money, specifi- 


1 Act I of 1877, s. 21, illus. (2) to $ Act I of 1877, s. 21, illus. (3) to 
cl. (a). cl. (a). 
2 Fry op. cit., § 54. * Act I of 1877, s. 21, cl. (b), 
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cally enforce nearly every contract, but such a course is 
neither necessary, for there is always pecuniary compen- 
sation available for the injured party, nor would it in many 
eases be desirable on the ground of public policy, The 
line must be drawn somewhere, and it is drawn at prac- 
tical impossibility, and whether this exists or not must be 
judged on the frets and circumstances of each ease, as 16 
arises! The reason for refusal of specific relief is thus the 
practical incapacity of a Court to execute in such cases a 
decree for specific performance, Thus A contracts to ren- 
der personal service to Æ: or «l contracts to employ Б 
on personal service: or M, an author, contracts with 2, 
a publisher, to complete a literary work. ДЇ contracts with 
D that. in consideration of Вх. 1.000 to be paid to him 
by D. he will paint a picture for P. A contracts to marry 
D. .| contracts to buy D s business at the amount of a 
valuation to be made by two valuers. one to be named by 
Лап the other by 2. A and L each name a valuer, but 
before the valuation is made uf instructs his valuer not. to 
proceed.? The abovementioned contracts cannot be spe- 
cifically enforeed as they are all dependent upon the 
personal qualifications or volition of the parties. The 
Courts will not enforce contracts of hiring and service, and 
agency for the enforced pertormance of such a contract 
would be worse than its non-perfermance,® nor will an 
Injunetion be granted in the abovementioned cases. So 
an Injunction will not be granted in respect of a breach of 
promise to give in marriage :* or to compel a person to 


1 Nelson’s Specitie. Relief Act, — authors and artists. JVusserirenji 
103. Merwanji Panday v. Gordon, IL. 

2 Aet I of 1917, sa ОШ cle WW), L. R., 6 Bom., 266 (1581) ; Callianji 
illustns. (1)—(4), (S, (12); as to Harjivan v. Narsi Tricum, Y. L.R., 
last cited illus, see Vickers v. 18 Bom., 702 (1894); S. C. in ap- 
Vickers, L. R., 4 Eq., 529: Fry op. peal, 1. L. R., 19 Bonm., 761 (1895). 
rit., 55 361, 364. а In the matter of (ннн! 

з Fry op cit., SS110—115. ак, Narain, I. L. R., 1 Cal, 71, 76 
(3) апа (S) apply the same principle (1575); Umed Kika v. Nagindas 
to professional contracts made by 7 Bom. H.C.R., O.C.J., 122 (1870). 
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retain another in his employ in the confidential position 
of an agent ;! and in such a ease the Court will not 
restrain a defendant from doing that which is only a 
violation of what is ancillary to, or incidental to the 
principal part of the eontract? Again a contract will 
not be enforeed which runs into such minute or numerous 
details or otherwise from its nature 1s such that the Court 
cannot enforce specific performance of its material terms. 
Dy a eharter-party entered into in Calcutta between 21, the 
owner of a ship, and D, the charterer, 16 is agreed that 
the ship shall proceed to Rangoon, and there load a cargo 
of rice, and thenee proceed to London, freight to be paid 
one-third on arrival at Rangoon, and two-thirds on delivery 
of the cargo in London. „| lets land to Band B contracts 
to cultivate it in a particular manner for three years 
next after the date of the lease? A and B contract 
that, in consideration. of annual advances to be made by 
A, D will for three years next after the date of the 
contract grow particular crops on the land in his posses- 
sion and deliver them to 21 when cnt and ready for 
delivery. sl contracts to supply B with all the goods of a 
certain class which B may require. .1 contracts with B 
to take from B a lease of a certain house for a specified 
term, at a specified rent, “if the drawing-room is hand- 
somely decorated." * A contraets with B to execute 
certain works which the Court cannot superintend. None 
of these or other similar contracts? сап be specifically 
enforced : nor can an Injunction be granted in respect 
of their breach. 

* Dy the last illustration the law is left in much the same 
uncertainty as the numerous. and conflicting decisions in 


1 Nusserwauji Merwanji Pan- ^ See Taylor v. Povtiugton, 7 


day v. Gordon, supra; Kerr, Inj., DeG. M. & G., 329, 

429, 5 Act I of 1577, s. 21, illustus. (5) 
а —(1), (9) —(11). 
8 See Rayner v. Stone, 2 Eden, 6 Fry op. cit., $$ 90—93. 


123. 
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English Equity on contracts to build and repair have left 
it ; for the real question is what is the limits of the Court’s 
capacity for superintendence." The second Illustration 
to clause (е) section 12 and the Illustration to section 22 
LIL (of the Specific Relief Act) show that a Court is con- 
sidered competent to superintend some rather complicated 
works. But both these examples contain this element, 
that the plaintiff having parted with his laud had no oppor- 
tunity of doing the work which the defendants had соп- 
tracted to do, and so ascertaining the amount of damages 
sustained by their non-performance, even if damages 
would anyhow be an adequate compensation. The 
illustration to clanse (е) of section 12 assumes that the 
Courts in India may (as the Scotch Courts do) appoint some 
qualified person under whose superintendence the work 
is directed to be executed." 3 Obviously, however, there 
must be a limit to the exercise of this power, and it is now 
settled that subject to certain exceptions the Court will not 
specifically enforce contracts to build or repair or grant 
an Injunction in respect thereof. 

(c) A contract the terms of which the Court cannot 
find with reasonable certainty cannot be enforced by spe- 
cific performance or Injunction, it being necessary to ascer- 
tain what is the contract which is to be performed.® 
Thus A, the owner of a refreshment-room, contracts with 
Dto give him accommodation there for the sale of his 
goods and to furnish him with the necessary appliances. 
A refuses to perform his contract. The case is one for 
compensation and not for specifie performance, the amount 
and nature of the accommodation and appliances being 


! ее Ryan v. Mutual Tontine 3 Collett op. cit., 101, 105. 


Westminster Chambers Association, ^ See rule stated with its excep- 

Г. R., 1893, 1 Ch., 123, 125, tions їп Fry op. cit., $$ 98—109; 
З See Stover v. С. W. Ry. Co., Kerr, Inj., 429. 

1 Y. & C. CC., 48; Price v. Pen- 5 Act I of 1877,8. 21, cL (e) EE 


eance, 4 Hare, 506. op. cit., S 380; Kerr, Inj., 429. 
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nndefined.! It is not possible to lay down any general 
rule as to what is sufficient certainty in a contract; but the 
certainty required must be a reasonable one having regard 
to the subject-matter of the contract and the circumstances 
under which and with regard to which it was entered 
Hito.” 

(d) The same rule applies to a contract which is in its 
nature revocable. The interference of the Court in such: 
а ease would be idle, inasmuch as what it had done might 
be instantly undone by one of the parties.4 So where A 
and B contract to become partners in a certain business: 
the contract uot specifying the duration of the proposed 
partnership, this contract cannot be specifically performed, 
for, if it were so performed, either A or B might at once 
dissolve the partnership.? 

(е) No specific relief will be given in respect of а 
contract made by trustees either in excess of their powers 
or in breach of their trust. Thus A is a trustee of 
land with power to lease it for seven years. He enters 
into a contract with D to grant a lease of the land for 
seven years, with a covenant to renew the lease at 
the expiry of the term. This contract cannot be speci- 
fieally enforced.” So where the Directors of a company 
have power to sell the concern with the sanction of 
a general meeting of the shareholders, and they contract 
to sell it without any such sanetion, this contract 
cannot be specifically enforeed.2 And if two trustees, 











1 Ib., illus. to cl. (е); see Paris 
Chocolate Co. v. Crystat Palace Co., 
3 Sm. and Giff., 119. 

2 Fry op. cit., $$ 330—350; see 
New Beerbhoom Coat Со. у. Buta- 
ram Mahata, I. L. R., 5 Cal., 932 
( 550). 

SeAct I of 1877, s. 21, cl. (d). 

* Fry op. cit., S 94, et seq. 

* Act I of 1877, s. 21, illus. to 

el. (d). 
DR 


6 Jb., cl. (e); Fry op. cit., S8407— 
416 ; for definition of ‘‘ trust" and 
“ trustee" and ‘ breach of trust," 
see Act II of 1882 dealing with 
private trusts (v. ante, pp. 207): 
as to the duties and powers of 
trustees, ib., Chs. III, IV. 

1 Act I of 19817, s. 21, illus. (1} 
to cl. (e); see Harnet v. Yielding, Z 
Sch. and L., 519. 

9 Ib., illus. (2) to cl. (e). 
Daniel v. Adams, Amb., 495, 
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A and D, empowered to sell trust-property worth a lakh 
of rupees, contract to sell it to C for Rs. 30,000, the con- 
tract being so disadvantageous as to be a breach of trust. 
€ cannot enforce its specific performance. Again the 
promoters of a company for working mines eontract that 
the company, when formed, shall purchase certain mineral 
property. They take no proper precautions to ascertain 
the value of such property, and in fact agree to pay an 
extravagant price therefor. They also stipulate that the 
vendors shall give them a bonus out of the purchase- 
money. This contract cannot be specifically enforced.? 

(f) Contracts which are ultra vires are void, and there- 
fore a contract made by or on behalf of a corporation or 
publie company ereated for special purposes, or by the 
promoters of such company, which is in excess of its 
powers, cannot be specifically enforced. So if a company 
existing for the sole purpose of making and working a 
railway, contracts for the purchase of a piece of land for 
the purpose of erecting a cotton-mill thereon, this contract 
cannot be specifically enforced.? 

(д) The breach of a contract the performance of which 
involves the performance of a continuous duty extending 
over a longer period than three years from its date cannot 
be specifically relieved against. The Court refuses to 
order the performance of continuous acts on the ground 
that the Court cannot see to and enforce such performance. 
Thus 4 contracts to let for twenty-one years to D the 
right to use such part of а certain railway made by 21 as 
was upon Js land, and that B should have a right of 
running carriages over the whole line on certain terms, 
and might require 4| to supply the necessary engine- 











з Jb., illus. (3) to cl. (6). See fiduciary relation to the company 
Morllock v. Buller, 10 Ves, which he promotes. New Sombrero 


202. Phosphate Co. v. Erlanger, 5 Ch. 
2 Jb., illus. (4) to cl. (e) See D. 118. 
Emma Silver Mining Co. v. Grant, 3 Act I of ISi ео 61. (7) Ery 


11 Ch..D., 918. A promoterisina ор, cit., 55 487—495, 246 et seq. 
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power, and that A should during the term keep the whole 
railway in good repair. Specific performance of this 
contract must be refused to D.! 

(h) A contract of which a material part of the subject- 
matter, supposed by both parties to exist, has, before it 
has been made, ceased to exist, cannot be specifically 
enforced. So if А contracts to pay an annuity to Р for 
the lives of C and D and it turns ont that, at the date of 
the contract, С, though supposed by -f and B to be alive. 
was dead, the contraet cannot be specifically performed.’ 

And, save as provided by the Code of Civil Procedure. 
no contract to refer a controversy to arbitration will be 
specifically enforced ; but if any person who has made 
such a contract, and has refused? to perform it sues in 
respect of any subject which he has contracted to refer, 
the existence of such contraet will bar the suit.* The con- 
tract the existence of which would bar a suit must be an 
operative contract, and not a contract broken up by the 
conduct of all the parties toit? The wording of the 
section is wide enough to cover contracts to refer any 
matter which can legally be referred to arbitration, and 
one of such matters is a suit which is proceeding in 
Court The ground upon which this rule proceeds is that 
it is deemed to be against publie policy to exclude from 


* Ib., cl. (g); a clause closely a refusal, Zahal v. Bisheshar, Y. L. 
connected inits subject-matterwith R., 8 AH., 57 (1885); Xoomud 
cl. (0) ante. See Fry op. cit., $99; Chunder Dass v. Chunder Kant 
Tyan v. Mutual Tontine Westinins- — Mookerjee, Y. L. R., 5 Cal., 498 
ter Chumbers Association, L. R., (1879) ; 
1893, 1 Ch., 116; if the contract be leave to withdraw from the arbi- 
for less than three years, relief will tration is evidence of such refusal ; 
yet be refused if, as it well may, Sheoambar у. Deodat, I. L. R., 9 
the case falls within cl. (b) of s. 21. All., 168 (1886). 

ZeXct I of 1877, s. 21, cl. (A). * Act I of 1877, s. 21. See Saliy 
Fry op. cit., $ 900 et seq.; astomis- Ram v. Jhunna Kuar, I. L. R., 


but an application for 


take, see Contract Act, s. 20. 4 All., 516 (1882). 
? It must be proved that there 5 Tahal v. Bisheshar, supra. 
has been a refusal ; the mere filing 6 Sheoambar v. Deodat, I. L.R., 


of a suit does not constitute such 9 AH., 168 (1886). 


(L) No Injunc- 
tion will Фе 
granted in re- 
spect of the 


breach of such 


contracts, 
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the appropriate judicial tribunals of the State any persons- 
who, in the ordinary course of things, havea right to sue 
there. Upon the same principle agreements in restraint 
of legal proceedings are, saving certain contracts to refer 
to arbitration, void? The Code of Civil Procedure, how- 
ever, provides for the carrying out of certain agreements 
to refer disputes to arbitration? and for the exeention of an 
award already made under апу agreement to refer to arbi- 
tration.* © Butin each case this is done by moulding the: 
matter into the form of a suit between the parties, and 
then dealing with it under the rules for arbitration or 
awards in the course of ordinary suits. 9 

Awards are, however, as regards specific. performance 
placed on the same footing as contracts,® for an “award 
supposes an agreement between the parties and contains: 
no more than the terms of that agreement ascertained by 
a third person." ? The provisions therefore of the Specific 
Relief Act relating to contracts apply, mutatis mutandis, 
to awards as well as to directions in a will or соо to. 
execute any particular settlement. An injunction may 
yet in certain cases be granted to restrain an arbitrator 
from acting and the parties from proceeding before him 
for an award under the agreement? With regard to fur- 
ther rules governing the grant of specific performance or 
Injunction in cases of contract v. post, $ 61. 

Where an agreement is of an affirmative character? the 
remedy, in a proper case, lies in specific performance, and an 
Injunction may also be granted both for the enforcement 











1 Story Eq. Jur., ss. 1157, 670; 6 See Rauyhubar Dial v. Madun 
Fry op. cit., $ 1600 and footnote (2) Mohan Lid, I. L. R., 16 All, 3. 


et seq. (1893). Fry op. cit., Ch. viii. 
2 Act IX of 1872 (Contract), 1 Wood v. Critiith, 1 Sw., 54, per 
в, 28 Lord Eldon. 


| 8 Act I of 1577,5. 30; see Fry 
ne : < 509 RƏ ? 
* Civ. Pr. Code, ss. 523, 524, op. cit., s. 1593; as to settlements 
> Уй, КЄ 525, 526. ү, post. 
5 Collett, Specitic Relief Act, 9 See Kerr, Inj., 600. 
118. 10 y, posi, p. 230. 
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of negative terms,! if any, and also in aid of and 
ancillary to the relief sought by way of specific perform- 
ance of the contract.2 If, however, an agreement though 
of an affirmative character is such that the Court would 
not under the rules abovementioned specifically enforce it, 
no Injunction will be issued to prevent the breach thereof? 
In such a case the contract is ee hypothesi one the breach 
of which will be properly relieved by the grant of damages, 
and no Injunction will issue where the remedy by com- 
pensation is both proper and available. Moreover, to issue 
an Injunction might be tantamount to specifically enforc- 
ing in fact an agreement which was not so entorceable. 
It is obvious also that no Injunction ean issue in aid of or 
ancillary to specific, performance. where the latter relief 
annot be granted. 
Notwithstanding the general rule that an Injunction (2) Except in 
cannat be granted to prevent the breach of a contract the eee 


negativeapree- 


je a ? а Р „Ам ments coupled 
performance of which would not be specifically enforced, түр бозри 


where a contract comprises an affirmative agreement to (0 E ү, 
a certain act coupled with a negative agreement express cifically iN 
or implied not to do a certain act, the circumstance that © 1 
the Court is unable to compel specific performance of the 
affirmative agreement, will not preclude it from granting 
an Injunction to perform the negative agreement ; pro- 
vided that the applicant has not failed to perform the 
contraet so far as it 1s binding on him.* Аз to these excep- 
tional cases v. post, p. 240. 

Except where it is otherwise enacted nothing in the (1х) The opera- 
Specific Relief Act shall be deemed to affect the operation 192,97 ће law 


relating to the 


of the Indian Registration Act (ILI of 1877) on documents.® po 2: 
That Act declares the registration of certain documents to must not be 


. И : affected, 
be compulsory such as instruments? of gift of immoveable 
! v, post, p. 236. * Act I of 1877, s. 4, с]. (c). 
з v. post, p. s. 59. € As to the meaning of theterm 


" К “instrument ” see Somu Gurukkal 
Act I of 1877, s. 56, cl. (/). v. Rangammal, 1 Mad. H. C. R., 
`5 Act I of 1877, s. 57. : 13 (1871). ` 
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property ; certain other non-testamentary instruments- 
dealing with immoveable property ; leases of immoyeable 
property from year to year, or for any term exceeding one 
year, or reserving a yearly rent ; and authorities to adopt 
a son not conferred by will! It further declares that no 
document which is required to be registered shall affect 
апу immoyeable property comprised therein, or confer 
any power to adopt or фе received as evidence of any trans- 
action affecting such property? or conferring such power, 
unless it has been registered in accordance with the pro- 
visions of this Act? The words “or be received as 
evidence of any transaction affecting such property " mean 
" or be received as evidence of any transaction so far as it 
apects such property.* An unregistered document, the 
registration of which is compulsory, is admissible in evi- 
dence for a collateral purpose. So an unregistered bond, 
containing a personal undertaking to repay money borrow- 
ed, and also a hypothecation of land above Rs. 100 in value 
as security шау be used in evidence to enforce the personal 
obligation. The effect of the abovementioned words 
therefore is, that documents, the registration of which 
is compulsory, although inadmissible, unless registered, 


SR аьа 


1 Ас III of 1577, s. 17 ; the reg- 
istration of certain other docu- 
ments is optional ; ib., s. 18. 

2 It may, however, be used in 
evidence in support of a claim for 
moveable property: Thandaran v. 
Valliamma, I. L. R., 15 Mad., 336 
(1892); but see also Lakshmamma 
v. Aameswara, 1. Li R. 13 Mads, 
281 (1889). 

3 Act III of 1877, s. 49. 

* Ulfetunnissa Elahijan Bibi v. 
Hosain Khan, I. L. R., 9 Cal., 520, 
525, F. B: (S52, R OTL RRO: 
and see The Bengal Banking Cor- 
poralion v. S. А. Mackertirh, I. L. 
R., 10 Cal., 315, 522 (1883); Zhan- 
davan v. Villiamma, I. L. R., 15 


Mad., 336, 340 (1892). 

5 Ulfatunnissa Elahijan Bibi v. 
Hosain Khan, supra; see cases 
there collected and in Field, Erv., 
451—153 ; see last note and Goma- 
ji v. Subbarayappa, I. L. R., 15- 
Mad., 253 (1891); Madras Deposit 
and Benefit Sociely, Ld. v. Oonnam- 
malai Ammal, I. L. R., 18 Mad.,. 
29 (1894). So also though an agree. 
ment may not be admissible in 
evidence as creating an interest in 
land, still it may be used for the 
purpose of obtaining specific per. 
formance: Adukkalam v. Thee- 
than, I. L. R., 12 Mad., 505 (1888) ; 
Nagappa v. Devu, I. L. R., 14 
Mad., 55 (1890). 
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as evidence of any transaction affecting immoveable pro- 
perty or conferring a power to adopt will yet be admis- 
sible for other purposes. By the terms of section 3, Act 
III of 1885, section 54, paragraphs 2 and 3, sections 59, 107 
and 128 of the Transfer of Property Act (IV of 1882) are to 
be read as supplemental to the Indian Registration Act. 
The Transfer of Property Act requires the registration of 
certain sales? mortgages,? leases,* and gifts. Further 
a transfer of property in completion of an exchange can be 
made only in manner provided for the transfer of such 
property by sale. The effect of the combined Acts is that 
the registration of deeds of sale or of mortgage of immove- 
able property of the value of Rs. 100 and upwards, of 
leases year by year, or for a term exceeding a year, and 
of deeds of gift of immoveable property of any value, is 
compulsory. Deeds of sale or mortgage of immoveable 
property of less than Rs. 100 in value, and deeds of gift 
of moveable property, must also be registered, unless 
there is delivery of possession, when the transfer is effected 
without a deed. In the case of a simple mortgage, there 
can be no delivery of possession ; so all such deeds must 
be registered.? 

Documents which require registration under the com- 
pulsory provisions of the Registration Acts are (except 
for collateral purposes) inadmissible in evidence when not 
registered. Documents which do not require registration 
under those provisions are admissible in evidence, for all 
purposes, even though not registered? Section 17 of the 
Registration Act (III of 1877) should not be construed as 
requiring a document to be registered which would not 


! Field, Ev., 451, 452. в Act III of 1877, з. 49; v. ante; 
3 Act IV of 1882, s. 54, $$ 2, 3. and as to documents which have 
ESI. S. 90. been held to require registration, 
ES... s. 107. see cases collected in Field, Ev., 
ET So 123. 417,448 ; Gurunath Shrinivas Desai 
6 Tb., s. 118. v. Chenbasappa, І. L. R., 18 Bom., 
1 Field, Ev., 446, 447. 745 (1893). 


? See cases collected in Field, Ev., 448, 449. 
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Dave required registration when it was executed. So an 
instrument which did not require registration under Act 
AX of 1866 is not inadmissible in evidence by reason of 
Act JII of 1877. As an unregistered document which 
requires registration is inadmissible as evidence of any 
transaction affecting immoveable property or conferring a 
power to adopt," oral or other secondary evidence of the 
transaetion embodied in the document will be exeluded by 
sections 91 and 65 of the Indian Evidenee Act. The 
result is that transactions committed to writing if not reg- 
istered, when registration is necessary, are ¿incapable of 
proof and wholly inoperstice, as indeed was held to be the 
result of the Registration Act even before the Evidence 
Act came into operation? “ Where а party comes into 
Court resting his claim on a written title whieh the 
Jaw requires to be registered, he cannot when he has 
failed to register, and is, in consequence, unable to 
use his title-deed, turn round and say I can prove my 
title by secondary evidence. It would be useless to 
have a compulsory Registration Act, if such a course were 
open to suitors.” * Where the instrument inadmissible 


ee 





з Desai Motilal Maugalji v. Desai xv. Shumsheir Ali, 11 W. R., 16 


Parasholam Nandlal, I. L. R., 18 
Bom., 92 (1893); Ram Coomar 
Singh v. Kishari, I. L. R., 9 Cal., 
68 (1882) ; but see also Lachman Das 
v. Dipehand, Y. L. R., 2 All., 851 
(1880) ; Jethabai Dayalji v. Girdhar, 
J. L. R., 20 Bom., 158 (1894) ; Cau- 
garum Ghose Sirdar v. Kalipodo 
Ghose, 1. L. R., 11 Cal., 661 (1885). 

2 Act III of 1877, s. 49. 

8 Field, Ev., 419, 150; Sheikh 
Rahmatulla v, Sheikh Sariutulla 
Kagehi, 1 B. L. R., F. B., 58 (1868) ; 
Monmohinee Dosseev. Bishen Moyee 
Dossee, TW. R., 112 (1867) ; Some 
Gurukkal v. Rangaumal, T Mad. 

C. R., 13 (1871), [admissions by 
Aefendant]; JMussamut  Kaboolan 


(1869) : Dinauath Mookevjee v, Deb- 
nath Mullick, 5 B. L. R., App. 1 
(1870) ; 13 W. R., 307 ; Shekh Ibra- 
him v. Речна, S Bom. H. С., А. 
C. J., 163 (1871); Crowdie v. Kuilar 
Chowdhry, 91 W. R., 307 (1874); 
Shaikh Mahomed Ohid v. Kalee 
Pershad Singh, 29 W. R., 320 (1875); 
Ram Chunder Haldar v. (Gobind 
Chunder Seu, 1 C. L. R., 542 (1878); 
Divethi Varada Ayyangar v. Krish- 
nasami Ayyangar, I. L. R.,6 Mad., 
117 (1552). 

^ Monmohiuee Dossee v. Bishen 
Moyee Dossee, T W. R., 112 (1867), 
cited and approved in Sheikh Кай 
matulla у. Sheikh Sariululla Kag- 
chi, 1 B.L. R., F. B., 58, 79 (1868). 
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for want of registration was a recelpt, oral evidence of 
the payment of the money was admitted on the principle 
embodied in illustration (e) to section 91 of the Indian 
Evidence Act.! Secondary evidence may be admissible in 
the case of a document which is unregistered through no 
fault of the plaintiff? In the undermentioned case the 
defendant’s title-deed was inadmissible in evidence as it was 
not registered ; but it was held that though the defendant 
could not prove a title by purchase, it was open to him 
toestablish his title without the aid of the deed of sale ; 
that his possession of the premises in question for more 
than twelve years prior to the institution of the suit was 
adverse to the predecessors of the plaintiff whose claim, 
as assignee of their interests, was consequently barred.$ 
Where the defendants purchased land from the plaintiff, 
and gave bonds for the purchase-money and these. bonds 
were not registered and were, therefore, not admissible in 
evidence ; it was held, that the plaintiff, as vendor, was 
under no necessity to rely on the bonds in order to estab- 
lish a eharge on the property sold in respect of the unpaid 
purchase-money.* When the fact is admitted, to prove 
which it would be necessary to use in evidence a document 
which has not been registered, although registration there- 
of is by law compulsory, the non-registration cannot atfect 
the decision of the case. The question of registration be- 
comes material only when it is sought to use the document 
in evidence. So where the existence of the agreement 
was not disputed and its production was not necessarv, 


—— 


2 Soorjoo Coomar Bhutiacharjee Mahomed Naina Routhen, 5 Mad. 
v. Bhagwan Chunder Roy, 24 W. H.C. R., 123 (1869) ; Nagappa v. 
R., 328 (1875) : Dalip Singh v. Dur- Devu, I. L. R., 14 Mad., 55 (1890). 
ga Prasad, I. L. R., 1 All, 442 aisan р үт v. Shiv- 
41877); Waman Ramchandra v. laldas Sadashivdas Desai, Y. L. R., 
Dhoudiba Krishnaji, 1. L. R., 4 4 Bom., S9 (1879). 


Bom., 126 (1879); Venkayyar v. ^ Virchand Lalchand v. —: 
Veukatasubbayyar, 1. L. R., 3 Т.Т. R., 18 Bom., 48 (1892). 
Mad., 53 (1881). 5 Syud Reza Ali v. Bhikun Khan, 


3 Nynakka Routhen v. Vavana Т W. R., 331 (1867). 
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it was held that the plaintiff was entitled to whatever 
relief. the effect of the plaint and written statement taken 
together would entitle him on the admission of the defend- 
ant. It has, however, been said to be doubtful whether, 
i£ the doeument itself. is tendered in evidence, any admis- 
sion of its execution could make up for the want of 
registration ; that there is a difference between admitting 
the fact, to prove which the document is sought to be 
used, and admitting the document itself when offered as 
evidence and rejected for want of registration. Where, 
in eonsequence of the admission, it becomes unnecessary 
to use the document at all, the fact of non-registration may 
be immaterial ; but the case is different when the existence 
of the document is diselosed and the document itself 
produeed.? The provisions of the Registration Act, how- 
ever, will not be permitted to be used to subserve fraud.’ 
The effect of the Specifie Relief Act therefore is to 
render registration a sine quá non to the validity of certain 
documents, and the object of section 4, clause (е) of the 
‘Specifie Relief Act, would appear to be to prevent any 
specifie relief being given either by specific performance, 
Injunction, or otherwise, the effect of which would be to 
weaken or nullify the provisions of the former Act as also to 
enjoin that a specific rule of the statute law prescribing 
formalities in respect of the execution of documents shall 
not, as was done by the Court of Chancery in the case of 
the Statute of Frauds, be evaded under the cover of some 
opposing equity which was claimed however to be either 
subservient to the true objects of the statute, or collateral to 
it and independent of it. These exeeptions to the statute 








1 Chedambaram Chetty v. Karu- 8 See cases cited, ib., 459; and 
nalyavalangapuly Taver, 3 Mad. see generally asto the Registration 
Н. C. R., 342 (1867); Hudleston v. Act and cases thereunder; Field, 
Briscoe, 11 Ves., 583.—596 ; and see Ev., 143—459; Rivaz, Indian Regis- 
Shekh Ibrahim v. Parvata, 8 Bom. tration Act, 4th Ed. (1894). See 
Н.С. R., A. C. J., 163 (1871). Ameer Ali and Woodroffe's Indian 

3 Field, Ev., 453, 454. Evidence Act (1893), pp. 111—117. 
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have been held to lead to embarrassments in the actual 
administration of equity in England ; and although in 
some cases no great mischief can occur from enforcing 
them, yet, in others, difficulties may be stated in their 
practical application which have the effect of questioning 
their original propriety.| But though the Courts in Eng- 
land have granted equitable relief in cases falling within 
the purview of the statute and the Courts of this country 
are prohibited from affecting by their orders the operation 
of the Registration Act, it is of course none the less 
necessary to clearly ascertain whether or not the reliet 
which it is proposed to give will in fact affect such oper- 
ation. Therefore though a document which purports to 
create an interest in land requires registration,? and if 
it be not registered will not be available as affecting the 
property comprised therein * yet such a document though 
inadmissible in evidence as creating an interest in land 
may be used for the purpose of obtaining a specific 
pertormance of the agreement evidenced by it.4 In such 
a case the operation of the Registration Act is not affect- 
ed because it has been held that that Act does not itself 
operate to exclude unregistered documents except when 
tendered аз effecting that which the Act says they shall 
not effect, viz., а conveyance as distinct from a contract 
to convey. They will not operate to transfer ownership 
and cannot be received in evidence to show that the owner- 
ship has passed from one person to another, and in so far 


2 Collett op. cil., 68; Nelson 
op. cit., 79, 114, 115; Story’s Eq. 
Jur., 53 752—709. 


2 Act III of 1877, s. 17, cl. (b). 
3 Jb., s. 49. 


* The Bengal Banking Corpora- 
tion v. S. A. Mackertich, I. L. R., 
10 Cal., 315 (1883) ; Addakkalam v. 
Theethan, Y. L. R., 12 Mad., 505 
(1888) ; Nagappa v. Devu, I. L. R., 


11 Mad., 55 (1890) ; Chunilal Pan- 
nalal v. Bomanji Mancherji Modi, 
I. L. R., 7 Bom., 310 (1883) ; Shri- 
dhar Ballal Kelkar v. Chintaman 
Sadashiv Mehendale, І. L. R., 15- 
Вот. , 396 (1893). See Purmanandas 
Jewandas v. Dharsey Virji, LL.R., 
10 Bom., 101 (1585); Hormasji 
Manekji Dadachauji v. Keshav 
Purshot@mn, І. L. R., 18 Bom., 13. 
(1893). 


Varieties of 
Covenants. 


(i) Affirmative. 


(й) Negative. 
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as they are used for this purpose specific relief will in 
respect of them be refused. 

§ 57. Covenants are either of an affirmative or negative 
nature. Negative covenants may be either express or 
implied. A contract or conveyance may comprise cove- 
nants of both kinds, that is an affirmative covenant and 
a negative covenant whether express or implied. The 
ordinary remedy by way of damages is available for the 
breach of covenants whether affirmative or negative in 
form. The remedy by way of specifie relief however 
differs, for affirmative covenants are enforced by specific 
performance and negative covenants by Injunction. 

When a person covenants that something has been done 
or shall be done hereafter the covenant is said to be 
affirmative. In cases where the covenant is affirmative 
specifie relief is given by way of specific performance,’ that 
ix by ordering a party to do the very act which he 15 under 
an obligation to do.? The question whether an affirmative 
covenant іх or is not the subject ot specifie performance is 
determined by the rules contained in Chapter II of the 
Specific Relief Act. If under those rules a Court would 
not specifically enforce a eontract, it cannot grant an 
Injunction to prevent the breach of such contract.? 

Where a man eovenants that a thing has not been done 
or shall not be done hereafter, the covenant is a negative 
one. lu eases where the covenant is negative, specific 
relief is given by way ot Injunction.* А negative agree- 
ment not to do a certain act may be either express;? or 
it may be implied. So if A contracts with Z to sing 
for twelve months at 3° theatre and not to sing in. publie 


! Kerr, Inj., 439. 5 Act I of 1877, s. 57, illustns. 

2 Act I of 1877,5, 9 (b). (а) and (е). : 

8 Th., Sooo Gh). 9 Ib., illustns. (b) and (4); 

* Kerr, Inj., 439; see ib., 439— Madras Railway Сс. v. Rust, І. L. 
454, for instances illustrating the R., 14 Mad., 18 (1890); Callianje 
issue of Injunctions in the case of Harjivanv. Narsi Tricum, 1. L. R., 
negative covenants, 18 Bom., 702, 711 (1894). 
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elsewhere,' the eovenant by A not to serve others than B 
during thattime is an express negative covenant ; but if 
D eontraets with А that he will serve him faithfully for 
twelve months as a clerk? the negative covenant not to 
serve others than A during that time is implied only ; 
an exclusive service being raised by implication from the 
affirmative covenant to serve D during the period men- 
tioned. 

In restraining by Injunction the breach of a negative 
covenant, the interference of the Court is in effect an 
order for specific performance. “ An agreement may be 
as effectually performed in this way as by an order for the 
performance of the thing to be done. * In granting In- 
junctions to restrain the breach of negative covenants the 
Court will be guided by the rules and provisions contain-- 
ed in Chapter IL of the Specific Relief Act relating to: 
specific performance. The cases in which an Injunction 
may be granted against breach of contract are substantially 
the same as those in which an Injunction may be granted 
against the commission of a tort. The ease must be one 
of trust or a case where damages are not a possible or 
adequate remedy.’ In the ease, however, of Injunctions 
against the breach of obligations arising out of contract 
the Court will, unless and until the contrary is proved, pre- 
sume that the breach of a contract to transfer immoveable 
property cannot be adequately relieved by damages and 
that the breach of a contract to transfer moveable property 
can be thus relieved.® 


1 Act I of 1877, s. 57, illus. (c), the parties: Doherty wv. Allman, 








and sce ib., illus. (а). 3 App. Ca., 720. 
2 Ib., illus. (а), and see ib., illus. 4 Act I of 1877, s. 54. 
(0). 5 Compare ib., s. 54, cls. (а) — 


3 Lumley v. Wagner, 1 D. M.& (0), and s. 12, cls. («)—(4). Clause 
G., 615, per Lord St. Leonards. (e) of s. 54 relating to Injunctions 
The Injunction does nothing against multiplicity of proceedings 
more than give the sanction of the із peculiar to Injunctions against 
process of the Court to that which Tort. 

already is the contract between 9 Ib., s. 12, Explanation. 
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The books contain numerons examples of Injunctions 
against the breach of express negative covenants.’ If 
parties for valuable consideration, with their eyes open, 
contract that a particular thing shall not be done the Court 
will say by Injunetion that the thing shall not be done. 
The Court in fact specifically performs that negative 
bargain which the parties have made between them- 
selves. 

The English Courts have jurisdiction on а proper 
case being made out to restrain parties from violating an 
agreement not to apply to Parliament. But in India an 
Injunetion cannot be granted to restrain persons fróm 
applying to any legislative body.* 

A class of covenants which the English Courts are con- 
stantly enforcing by Injunction are covenants in partial 
restraint of trade where the limitation is reasonable; coven- 
ants in total restraint of trade being absolutely void on 
grounds of public poliey.* The subject, however, is of less 
importance in India where trade is in its infaney and the 
Legislature has wished to make the smallest number of ex- 
ceptions to the rule against contracts whereby trade may be 
restrained. Under the Indian Contract Act’ every agree- 
ment by which any one is restrained from exercising a lawtul 
profession, trade, or business of any kind is to that extent 
void ; saving of agreements not to carry on a business of 
whieh the goodwill is sold and such. agreements between 
partners prior to dissolution or during the continuance of 
the partnership. Save therefore in the case of the except- 
ed agreements? no Injunction ean issue. It is clear that 





! See Kerr, Inj., 439—154. 444—454, and in Matthews on Re- 


2 Doherty у. Allman, З App. i s E e ig ү 
(as. 120. RES v. achson, 2 b Go 
: " Mad., 134, 145 (1876), per Ki w- 
{ Кет, n 10992 8 NO V 134, 145 (1876), per Kinders 
e sa s. уе 


9 Act I of 1891258550; cl. (с). 
5 See eases cited in Kerr, Inj., 


T Act ЕХ Of loi see 
3 See Act I of 1877, s. 57, 
Illustns. (а), (b), (4). 
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the restriction aimed at by the Act is not an absolute one 
only and that an agreement may still be void though it 
only affects to create a partial restriction.! The Indian 
Contract Act does away with the distinction between total 
and partial restraint of trade and makes all contracts 
falling within the terms ot the section,’ void unless they 
also fall within the terms of the exceptions to that section 
which was intended to prevent a partial as well as a total 
restraint of trade. A stipulation however in a contract 
prohibiting any sales of goods to others during a particular 
period, of a similar description to those bonght under the 
contract is not a stipulation in restraint of trade.* Where 
a person having a license for the manufacture of salt 
entered into a contract with a firm of merchants whereby 
it was provided that he shonld not mannfacture salt in 
excess of the quantity which the firm, at the commence- 
ment of each manutacturing season, should require him 
to manufaeture ; and that all salt manufactured. by him 
should be sold to the firm for a fixed price, and the agree- 
ment was to be in force for a period of five years ; it was 
held n a suit by the merchants tor an Injunction restraining 


1 Madhub Chinder Poramauick 
v. Rajeoomar Doss, 14 B. L. R., 
76, 85, 86 (1871) ; Nur Ali Dubash 
v. Abdul Ali, I. L. R., 19 Cal., 
765 (1892); The Brahmaputra Tea 
Ко Еа. v. бес 1. tas Rea 11 
Cal., 545 (1885). 

2 Sales of secret processes are 
not within the principle or the 
mischief of restraint of trade at 
all; Leather Cloth Co. у. Lorsont, 
9 Eq., 315 : Mathews op. cit. 26, 27, 
Eg 121, 129, 130, 209, 229; 
Marim Nordenfelt Guns and Am- 
munition Compauy v. Nordenfelt, 
1895, 1 Ch., 630. An agreement of 
service by which a person binds 
himself during the term of his 
agreement not to compete with his 


employer is not it seems within 
the terms of the section: he 
Brahmapuira Tea Co., Ld. vw. 
Scarth, L L. R., 11 Cal., 315, 550 
(1885) ; Callianji Harjivan v. Narsi 
Tricum, I. L. R., 18 Bom., 708 
(1891). As to contracts restraining 
the liberty of sale of goods, v. post. 

з Nur Ati Dubash у. Abdul Ali, 
I. L. R., 19 Cal., 765 (1892); Mac- 
kenzie v. Striramiah, I. L. R., 13 
Mad., 472 (1890); The Brahma- 
putra Tea Co., Ld. v. Scarth, I. L. 
{.,11 Cal., 515 (1885). 

^ Carlisles Nephews & Co. v. 
Ricknauth Bucktearmuil, I. L. R., 
З Cal., 809 (1882); see Sadagopa 
Ramanjiah у. Mackenzie, I. L. R., 
15 Mad., 19 (1891). 


(iii) Affirmative 
coupled with 
negative, 
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the licensee from selling his salt to others and for 
damages ; that whether or not the first of these clauses 
was invalid under section 27 of the Contract Act, 1t was 
separable from the second clause which was not bad as 
being in restraint of trade’ А contract under which 
goods are purchased at a certain rate for a certain market, 
containing a stipulation that if the goods go to another 
place a higher rate should be paid for them, is not one in 
restraint of trade.? 

Every agreement in restraint of the marriage of any 
person other than a minor being void ; as also, saving 
certain exceptions, every agreement in restraint of legal 
proceedings, it follows that no Injunction can be granted 
in respect of the breach of such agreements. 

Though affirmative covenants are enforceable by specific 
performance yet contracts and covenants, though affirmative 
in form, may often involve a negative in substance. When 
the importation of a negative quality into an affirmative 
agreement is not against the meaning of the agreement, 
the Court willimport the negative quality and restrain the 
doing of acts which are inconsistent with the agreement.° 
But if an agreement affirmative in form is of such a 
nature that 16 cannot be specifically enforced, and the 
application for an Injunction is in effect and spirit an 
applieation for a decree for specific performance, the Conrt 
will not import a negative quality into the agreement, but 
will leave the plaintiff to his remedy by damages. 

An agreement may contain both affirinative and nega- 
tive covenants, the latter of which may be either express 





1 Sudagopa Ramanjiah v. Mac- contracts to refer to arbitration. 
kenzie, Y. L. R., 15 Mad., 79 (1891); 5 Kerr, Inj., 462—466, et ibi 
S. C. in Lower Court, I. L. R., 13 casas [sce Nussermanji Merwanji 


Mad., 472 (1890). Panday wv. Gordon, I. L. R, 6 
? Prem Sook v. Dhurum Chand, Bom., 266, 280 (1881); Culliauji 

I. TR. Л СЛ 220 00590» Нат кану. Narsi Tricia, I. L. R., 
3 Act IX of 1872, s. 26. 18 Bom., 712, 713 (1894)]. 


4 Ib., s. 28, which saves certain 6 Ib., 406—108, et ibi casas. 
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or implied. Where the affirmative covenant ts capable of 
specific performance it may be so entorced and the nega- 
tive covenant may be enforced by an Injunction. Where 
however the affirmative covenant is not capable of specific 
performance, it was formerly a matter for doubt whether 
the Court would enforce by Injunction the negative part 
of an agreement containing both affirmative and negative 
stipulations, unless the affirmative part ot the agreement 
was of such a nature that it would be specifically enforced 
by decree.! 

The general rule is that where specific performance will 
not be granted an Injunction will not be issued; and that 
specific performance in part is impossible, for, as a general 
rule, eqnity will not enforce part of a contract unless the 
whole can be performed? It would follow strictly there- 
fore that the Court should refuse to interfere by Injunction 
to restrain the breach or non-performance of part of аҥ 
executory contract where the rest of the: contract is in- 
capable of, or is not a proper subject for, specific per- 
formance, since the grant of an Injunction in such a case 
would be tantamount toa merely partial enforcement of the 
contract. And so it was formerly held that where the 
positive part of an ехеспіогу contract could not be per- 
formed by the Court, it would not enforce the negative 
part by an Injunction.* But now specific performance 
in part will be decreed, if the contract be one which is 
divisible. When a part of a contract which, taken by itselt, 
can and ought to be specifically performed, stands on a 
separate and independent footing from another part of the 
same contract which cannot or ought not to be specifically 
performed, the Court may direct specific performance of 
the former part? for owing to the divisibility of the whole 


! See Kerr, Inj., 470. H dlion S. 852. 
3 Fry, S. P., § 821; see Act I of 5 Act I of 1877, s. 16 ; Fry, S. P., 
1871, s. 11. $ 821. 


в Fry, S. P., $$ 1150, 1151. 
W, IK 16 
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contract, the parts in question are really independent con- 
tracts. By analogy therefore to this rule of specific per- 
formance and notwithstanding the rule of Injunction which 
prohibits relief in the case of a breach of contract, the 
performance of which would not be specifically enforced, 
when a contract comprises an affirmative agreement to do 
а certain act coupled with a negative agreement express 
or implied not to do a certain act, the circumstance that 
the Court is unable to compel specific performance of the 
affirmative agreement does not preclude it from granting 
an Injunction to perform the negative agreement: provided 
that the applicant has not failed to perform the contract 
во far as it is binding upon him? In the leading case of 
Lumley v. Wagner there was an express negative cove- 
nant coupled with the affirmative covenant. There the 
defendant agreed with the plaintiff that she would sing at 
the latter's theatre during a certain period of time and would 
not sing elsewhere without the plaintiffs written authority; 
and the Court interfered to prevent the violation of the 
negative stipulation although it could not enforce the 
specific performance of the entire contract. But the prin- 
ciple of this case has not been confined to cases of express 
negative stipulations, but has been applied to cases where 
the negative agreement is only implied* which cases are also 
included within the terms of section 57 of the Specific 
Relief Act. The doctrine has been criticised in England, 
and it has been stated to be doubtful whether the presence 
of a negative stipulation can be relied on, if the contract is 





2 Act Tof 16577, 5.907 6l E 

3 Act I of 1877, 5. 57; Lumley v. 
Wagner, 1 DeG. M. & G., 604. 

8 1 DeG. M: & G., 604 (1852); 
Illus. (е) to s. 57 of the Specific 
Relief Act is taken from this case. 

* Fry on Specitic Performance, 
5 894 ; Webster v. Dillon, З Jur., N. 
S., 482; Montague v. Flockton, 
L. R., 16 Eq., 159 [two cases of 


doubtful authority ; see Whitwood 
Chemical Co. v. Hardman, 1891, 2 
Ch., 416; De Mattos wv. Gibson, 
і DeG. & J., 276; Serin v. Des- 
landes, 30 L. J. Ch., 457. 

5 See s. 57, Illus. (d); Callianj; 
Havjivan v. Narsi Tricum, I. L. R., 
18 Bom., 708, 709 (1894); S. C. in 
appeal, I. L. R., 19 Bom., 764 
(1895). 
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not such in its nature as to be the proper subject of equit- 
able jurisdiction.’ That, however, the Courts in India have 
Jurisdiction in the case of express negative stipulations, is 
clear from the terms of the section. Again it has been 
observed? that it is not easy to see the limits to which the 
doctrine of an implied negative might be carried. Every 
agreement to do a particular thing in one sense involves 
a negative. It involves the negative of doing that which 
is inconsistent with the thing you are to do. But it does 
not at all follow that because a person has agreed to do 
a particular thing, he is therefore to be restrained from 
doing everything else which is inconsistent with it. If 
there is a distinct negative contract in the agreement the 
Court may fasten upon that and separating that from the 
rest of the agreement may enforce specific performance of 
that contract. But when a plaintiff comes into Court upon 
in agreement which does not contain any such direct 
negative clause, and when one must infer the negative 
from the necessity of the case the instances in which the 
Court has found it possible to act are very few and special. 
The principle, no doubt, does not depend upon whether 
there is an actual negative clause : but, for the grant of an 
Injunction, the Court must be able to say that the parties 
were contracting in the sense that one should not do this 
or the other—sxome specifie thing upon which one can put 


ones finger. 








! Fry op cit., § 860, citing obser- 
vations of Lord Selborne in Wol- 
verhampton and Walsall Байтору 
Co. у. London aud North-Western 
Railway Co., L. R., 16 Eq., 440. 

2 Fry op cit., § 857. 

3 Whitwood Chemical Со. V. 
Hardman, L. R., 1391, 2 Ch., 426, 
-427, per Lindley, L. J., cited in 
Callianji Наз} кав v. Narsi Tricum, 
I. L. R., 18 Bom., 709 (1894). 

* Callianji Harjivan v. Narsi 
Сит. L. Ry 18 Bom., 713 


In such cases as these there is no very 


(1594), citing Peto v. Brighton and 
Uckfield, d&c., Railway Co., 1 H. 
& M., 486. 

5 Whitwood Chemical Co. у. 
Hardman, supra, per Lindley, L. 
J. [See * Star” Newspaper Co., 
Ld. v. O Connor, W. М. (1893), 114, 
where Kekewich, J., referring to 
this passage and stating the law 
to be settled by the former case 
said: “Putting that aside (the 
observation of Lindley, C. J.) the 
judgment of the Court of appeal 
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definite line, and the case of Lumley v. Wagner is aim 
anomaly to be followed in cases like it, but an anomaly 
which it would be very dangerous to extend.! The present. 
tendency in England thus seems to be not to extend Ше: 
principle of Lumley v. Wagner and to limit the doctrine 
in the leading case (1) to contracts of such a nature as are 
the proper subjects of equitable jurisdiction,’ and (2) in 
regard to implied negative terms, to refuse to raise such 
terms by implication except in the cases where the Courts 
have already done so? Though the Courts in India have: 
an undoubted jurisdiction to grant an Injunction either in 
the case of express or implied? negative covenants coupled 
with affirmative covenants incapable of specific perform- 
апае, yet it 1s apprehended that as the grant of an Injunc- 
tion is in all cases a matter of discretion, the Courts in this 
country will, in the exercise of their discretionary juris- 
diction, be guided by the current tendency of English 
judicial opinion upon this subject.’ 

The general principle that in granting an Injunction. 
the Court must exercise its discretion with a view to all 
the circumstances of the case particularly holds good in 
the special case where specific performance is indirectly 
sought by the enforcement of an implied negative covenant. 


must go to this—that in order to Railway Co. v. Rust, I. L. R., 14 
grant an Injunction in aid of a Mad., 18 (1890). 


contract of service уоп must find 5 Nelson op cit., 301, 145; Culli- 
an express negative purpose.” | anjs Harjivan v. Narsi Tricum, 


2 7b., cited in Callianji Haijiren t L. R., 18 bom., 713, 714, 109, 
v. Warsi Tricum, I. L. R., 15 Bom., TH (1597); S. C. in appeal, I. L. R., 
709, 710 (1894). 19 Bom., 764 (1995) ; as to the dis- 
cretion to be exercised where a 
within 5. 12 of the Specific Relief ку Medic Wa 
ne "ER m 109, cited in Calliunji Harjivan v. 

Fry О Cus, 35 S62, аз Nursi Tricum, supra, at pp. 712, 
Nelson Specific Relief Act, 301, 713; as to mutuality being unne- 


2 i.e., contracts which would fall 


cessary, see Nusserwanji Merwuuji 
*See Act I of 1877, s. 57, lllus- Panday v. Gordon, Y. L. R., 6 
trations (5) and (d), and Madras Boni., 266, 280, 281 (1881). 
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Even їп Lumley v. Wagner! where there held 
to be a direct negative covenant, the plaintiff was only 
held to be entitled to the benefit of this-principle of law, 
because looking at the merits and the cireumstances of 
ihe case he was right.? 

Cases, however, E occurred and un occur where the 
circumstances of the case require the importation of a 
negative quality. Thus the contract of charter-party is. 
from the peculiar nature of the subject of the contract, 
an exception to the general rule that a negative quality | 
will not be imported into an affirmative agreement unless. 
the agreement is of such a nature that a decree for specifie 
performance can be made ; and the owner of a vessel will 
be restrained from doing any act inconsistent with the: 
charter-party.* But though where a charter-party has been. 
actually completed, the Court will, by Injunction, prevent an 
employment of the ship inconsistent with its terms, where 
there is only an agreement for а charter-party, no such. 
Injunction will be granted.* In the case last cited, West,. 
J., said : “As to the merits, ‘Section 57 of the Specific 
Relief Act speaks of the Court being * unable " to compel. 
‘specific performance. The particular ground of inability is 
immaterial, and may be anything which constitutes a bar 
to specific performance under the provisions of Chapter П. 
of the Specifie Relief. Act. In the illustrations to the, 
section the bar to specific performance in each case is to be, 
found in section 21, clause (b) of Chapter IT, but if an 
Injunction may be given in the case of a contract, specific 
performanee of which 1s forbidden under section 21, clause 
(b), it is plain that (unless section 57. is to be made a. 
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ИОС. M: & G., at p. 033. 

2 Callianjà Harjican v. Narsi 
Tricum, I. L. R., 18 Bom., 702, 
704 (1891). 

3 DeMattos v. Gibson, 4 D. & J., 
276; Sevin v. Deslandes, 30 L. J. 
Ch., 457 ; Kerr, Inj., 468, 173, 605. 


^ Haji Abdul. Allarakhi v. Haji. 
Abdul Bacha, I. L. R., 6 Bom., 5 
(1881) ; in this case Ur application 
was for au inferi injunction 
which was refused, but a rnle zisi* 
was granted. It does not appear; 
whether this rule was ever heard. 
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nullity) it can also be given in the case of a contract, speci- 
fic performance of which is forbidden under section 21, 
clause (g), or under the combined clauses, or under any 
other section of Chapter П.’ Though section 57 includes: 
the words ‘notwithstanding section 56, clause (f); (that 
is, ‘an Injunction cannot be granted to prevent the breach 
of a contract the performance of which would not be 
specifically enforced’), still the discretion of the Court, 
which must always be exercised before granting an In- 
junction (section 52), must be the discretion set forth in 
section 22, which recites cases in which the Court may 
properly exercise a discretion not to decree specific per- 
formance. It is true that section 56, clause (7), speaks of 
contracts, the performance of which would not be specifi- 
cally enforced, but section 57 says that ‘ the circumstances 
that the Court is unable to compel specific performance of 
the affirmative agreement, &e. This apparently relates 
to section 21, which treats of contracts which * cannot be 
specifically enforced? Section 57 can hardly mean that 
though the Court would not in the proper exercise of its 
discretion (as explained in section 22) decree specific per- 
formance of a contract, though it would be lawful to do so 
(as explained in section 21), yet when indirectly decreeing 
specific performance by granting an Injunction under 
section 57, and exercising its diseretion as provided by 
section 52, the Court must not be guided by the rules laid 
down in section 22 as to the exercise of its discretion.’ 
The section it seems contemplates two distinct agree- 
ments whether one of such agreements be express or 
implied. The negative part of an agreement will not be 
enforced, unless it constitutes a distinct, separate, and sub- 
stantive part of the contract. If the negative part is 





1 Madras Railway Company v. 2 Callianji Havjivan у. Narsi 
Rust, I. L. R.,1t Mad., 18, 22 (1890); — Tricum, I. L. R., 18 Bom. at p. 715,. 
Callianji Havjivanv. NarsiTricum, per Candy, J. 

I. L. R., 18 Bom., 702, 711 (1894). 
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merely subsidiary or incidental to the affirmative part, or 
if the affirmative and negative stipulations are merely 
correlative to and not capable of being separated from 
each other the Court will not enforce the negative part by 
Injunction, unless the affirmative part is of such a nature 
that it can be specifically enforced.’ The negative agree- 
ment may be express or implied. The Court will, where 
parts of the agreement are distinct and separable from the 
rest, import a negative and interfere by way of Injunc- 
tion.’ 

The Court will neither enforce an express negative term, 
nor will it import a negative and enforce by Injunction, 
unless the person who makes the application has actually 
performed his own part of the agreement. The mere 
assertion on his part that 16 is his intention to perform his 
part of the agreement is not sufficient, unless the Court 
can decree specific performance against him.* 

$58. Тһе appropriate remedy by way of specific relief Specific perfor. 
in the case of affirmative covenants lies in specific perfor- ME. 
mance which consists in ordering a party to do the very Mets 
act which he is under an obligation to do. The rules 
relating to the grant of this form of relief are contained 
in Chapter II of the Specific Relief Act. It would be 
beyond the scope of the present work to deal at length 
with the subject of specific performance which is only 
here touched upon, in so far as the principles which 
govern the grant of specific performance have under 
s. 94 of the Specific Relief Act to be considered where 
Injunctions are issued to prevent the breach of obligations 
arising in contract. The jurisdiction of the Court in 
Injunction is connected with the specific performance of 
executory contracts in three ways :—(1) sometimes the 








! Kerr, Inj., 471. ance, § 1152. 

3 Ib., 468. * Peto v. Brighton, Uckfield and 

з Act I of 1877, з. 57; Kerr, Inj., Tunbridge Wells Railway Co., 1 Н. 
469, 473; Fry on Specific Perform- & M., 468. 
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Injunetion is the instrument by which the Court specifi- 
cally enforces the contract itself or some part of it (as 
in the case of express or implied negative agreements, 
whether standing alone or in connection with affirmative 
agreements) ; (2) sometimes the Injunction is merely inci- 
dental or ancillary to the performance of the contract ; and 
(3 sometimes the Injunction is used for the purpose of 
giving effect to rights resulting from the non-performance 
of the contract.! 

§ 59. The second ofthe above cases exists when the 
Injunction is used in aid of and ancillary to the primary 
relief by specific performance. The jurisdiction of the 
Courtin Injunction is often ancillary to that in specific 
performance, for the purpose of preventing the defendant 
making use of some legal interest or right vested 1n him 
in a way inconsistent with the equity claimed by the 
plaintiff, or embarrassing the plaintiff by dealing with the 
property during the pendeney of the action, or obstruct- 
ing the performance of some act incidental to the execu- 
tion of the contract. In the class of cases now reter- 
red to, the Injunction is granted upon interlocutory 
application and until the trial on the plaintiff show- 
ing a prime facie case for specific performance. The 
right to have an Injunction depends on the nature of 
the remedy which a civil Court would give in the suit, 
and, if it be shown that a decree for specific performance 
would necessarily follow proof of the facts alleged, an In- 
junction may properly be granted, as without it the suit 
may, and in many cases probably would, be infructuose.? 
Thus interlocutory Injunctions have been granted during 
the pendency of a suit for specific performance restrain- 
ing the bringing of an ejectment during the suit, and 
restraining the conveying away of the legal estate, or the 





1 Fry on Specific Performance, 2 Fry op. cit., S3 1154, 1155. 
& 1146 : See further as to the third ? In the matter of Gunput Narain 
case, ib., $$ 1165—1167. Singh, I. L. R., 1 Cal., 74, 76 (1875). 
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sale or surrender of the estate, and restraining a purchaser, 
who had got into possession, from cutting timber on the 
estate. Зо asa general principle, if there is a clear valid 
contract for sale, the Court will not permit the vendor 
afterwards to transfer the estate to a third person though 
such third person would be affected by Us pendens A 
Court of Equity has jurisdiction pending a suit for specific 
performance to restrain a party from alienating or affect- 
ing by other acts the subject-matter of litigation.” So the 
Civil Procedure Code provides that an Injunction may be 
granted, if in any suit it is proved that any property in 
dispute in a suit is in danger of being wasted, damaged, 
or alienated by any party to the suit? The Courts will in 
general restrain by Injunction any act inconsistent with the 
due performance of the contract. In the undermentioned 
case,> Jessel, M. R., observed as follows :— I have no 
hesitation in saying that there is no limit to the practice 
of the Court with regard to interlocutory applications so 
far as they are necessary and reasonable applications 
ancillary to the due performance of its functions, namely, 
the administration of justice at the hearing of the cause." 
$ 60. In the preceding paragraph Injunctions have been Injunctions to 
considered as incident or ancillary to the primary. relief, es as 
namely, specific performance. Sometimes, however, the negative agree- 
Injunction is itself the instrument of performance, that is, 
the instrument by which the Court specifically enforces the 
contract itself or some part of it. So the appropriate remedy 
in the ease of a negative agreement is Injunction, as that 
tor an affirmative agreement is specific performance. It 
is, however, only the form of the remedy which differs ; 
tor whenever the Court grants an Injunction restraining 
the breach of any express or implied term of a contract it 
thereby pro tanto specifically enforces the performance of 


! Fry op. cit., $$ 1156—1158. * See Fry op. cit., SS 1161, 853. 


2 Kerr Inj., 181—480. 6 Smith v, Peters, L. R., 20 Eq. 


3 Civ. Pro. Code, s. 492. at polo. 
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the contract. Where the contract contains express nega- 
tive as well as positive terms, and the positive terms are 
capable of specific performance by the Court, the latter 
may and naturally will enforce by Injunetion the obser- 
vance of the negative terms ; for by so doing it promotes 
the complete performance of the contract as a whole. 
But where part of the contract is of such a nature as to be 
ineapable of specifie performance, a difficulty arises with 
respect to the Court's enforcement of any other part of it 
by Injunction, since the Court will not, as a general 
rule, enforce part of an exeeutory contract, unless it can 
perform the whole. As already mentioned, there are, 
however, cases in which, though the contract as a whole 
is such as the Court cannot or will not specifically enforce, 
it may nevertheless grant an Injunction restraining the 
breach of some express or implied term of it.’ 
lathe case of $ 61. The Specific Relief Act enacts (s. 54) that when 
obligations : . > UT с 
arising in con- an obligation arises from contract, the Court in issuing an 
tract the Cort Tnjunction must be guided by the rules and provisions 


will be guided 
E decet contained in Chapter Il of that Act relating to specific 
relating to performance. Those rules and provisions are therefore 
iH reproduced in this paragraph. 
DUNT Except as otherwise provided in Chapter II of the 
performance is Specifie Relief Act, the specifie performance of any con- 
"7 tract may in the discretion of the Court be enforced— 
(a) when the act agreed to be doneis in the perform- 
ance, wholly or partly, of a trust.® 
So if A holds certain stock in trust for Б, and A 
wrongfully disposes of the stock, the law creates an obli- 
gation on 21 to restore the same quantity of stock to В 


and B may enforce specific performance of this obligation.* 











1 €. ante, S 56. * Act I of 1877, s. 12 ШЗ 
3 Fry op. cit., $$ 1147, 1118, 1150, This Illustration is repealed wher- 
1152; see High Inj., § 1131. ever the Indian Trusts Act, 1882, 


з Act I of 1877, s. 12, clause (o) is in force—see Act II of 1852, ss. 
[see Fry Specific Performance, $$ 1 and 2, in Gencral Acts, 1882, 
38, 10 and post ]. Part I, Ed. 1885, p. 5. The subject. 
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(b) when there exists no standard for ascertaining the 
actual damage eaused by the non-performance of the act 
agreed to be done. 

So if A agrees to buy, and B agrees to sell, a picture 
hy a dead painter and two rare China vases ; A may 
compel B specifieally to perform this contract, for there 
is no standard for ascertaining the actual damage which 
would be caused by its non-performance.! 

(c) when the act agreed to be done is such that pecu- 
niary compensation for its non-performance would not 
afford adequate relief. 

Unless and until the contrary is proved, the Court 
will presume that the breach of a contract to transfer 
immoveable property cannot be adequately relieved by 
compensation in money, and that the breach of a contract 
to transfer moveable property can be thus relieved.? The 
jurisdiction to deeree specifie performance in cases 
respecting chattels is limited to special circumstances. A 
breach of contract is usually remediable by a grant of 
damages. But in cases of contraets respecting land the 
jurisdiction is in general maintained, for damages for the 
non-performance of a contraet for land, which must be 
calculated upon the general value of land, may not be a 
complete remedy to the purchaser, to whom the land 
purchased may have a peculiar and special value. 

The following illustrations are given by the Act of this 
clause :— 

(1) A contracts with Р to sell him a house for Rs. 1,000, 
D is entitled to a deeree directing 21 to convey the house 
to him, he paying the purchase-money. 

(ii) In consideration of being released from certain 
obligations imposed on it by its Aet of Incorporation, а 





is now regulated by that Act where thereto. Егу op. cit., $$ 81, 85, 

it is in force; see s. 29, Act П ої 89; Falke v. Gray, 4 Drew, 461. 

1882. 2 Act I of 1877, в. 12, clause o). 
3 Ib., clause (b) and illust. Fry op. cit., 83 18, 62, 72. 
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rulway-company contract with Z to make an archway 
through their railway to connect lands ot Z severed by the 
railway, to construct a road between certain specified points, 
to pay a certain annual sum towards the maintenance of this 
road, and also to construct a siding and a wharf as speci- 
fied in the contract. Z is entitled to have this contract 
specifically enforced, for his interest in its performance 
annot be adequately compensated for by money. and the 
Court may appoint a proper person to superintend the 
construction of the archway, road. siding and wharf. 

(ii) A contracts to sell, and Л contracts to buy, a cer- 
tain number of railway-shares of a particular description. 
A refuses to complete the sale. B may compel .! specifi- 
cally to perform this agreement, for the shares are hmited 
in number and not always to be had in the market, and 
their possession carries with it the status of a ~hareholder, 
which cannot otherwise be procured.’ 

(iv) 4 contracts with B to paint a picture for 5, who 
agrees to pay therefor Rx. 1,000. The picture is painted. 
B is entitled to have it delivered to him on payment or 
tender of the Rs. 1,000. 

(d) when it is probable that pecumary compensation 
cannot be got for the non-performance of the act agreed 
to be done. 

Thus „Ї transfers without endorsement, but for valuable 
consideration, a promissory note to B. -1 becomes insol- 
vent, and € is appointed hix assignee. B may compel C 
to endorse the note, for C has succeeded to „Ге liabilities 
and a decree for pecuniary compensation for not endorsing 
the note would be fruitless.* 

It will be observed that these clauses of s. 12 of the 
Specific Relief Act are the same as clauses (u)—(4) of 





! у, ante, p. 224; Storer v. Great Albrecht, 12 Sim., 189. 
Western. Ry. Co., 2 Y. & C.N. R., з Act I of 1877, s. 12, clause (d) & 
§8, 53. illust. ; Watkins v. Maule, 25. & 
? ү, ante, p. 920; Duncuft ve W., 218. 
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section 24 of the same Act dealing with the issue of Injunc- 
tions in cases of tort as to which v. ante, pp. 106—113. 

Notwithstanding anything contained in section 56 of the 
Indian Contract Act. a contract is not wholly impossible 
of performance because a portion of its subject-matter, 
existing at its date. has ceased to exist at the time of the 
performance. 

The following illustrations exemplify this provision :— 

(a) A contracts to sell a house to B for a lakh of rupees. 
The dav after the contract is made, the honse is destroyed 
by a cyclone. B may be compelled to perform his part of 
the contract by paving the purchase-money. 

(b) In consideration of a sum of money payable by 2, uA 
contract- to grant an annuity to B for D's life. The day 
after the contract. has been made, B is thrown from his 
horse and killed. B's representative may be compelled to 
pay the purchase-money.? 

This 
arising subsequent to the formation of the contract, viz., 
that which arises from the subject-matter of the contract 
‘ceasing to exist, and its effect is to suspend the operation 
of the general rule contained in the Contract Act in 
this It really determines merely 
the question upon whom the loss of the thing is to fall.? 

The Court will not direct the specific performance of a (iii) Specitic 


(п) Contract- 
of which the 
subject has 
partially 
ceased to 
exist. 


section deals with one species only of impossibility 


particular instance. 


: се ОИ он ие ie Ss iod ;oerformance: 
part of a contract except in cases coming under one or other }% part of i 
contract, 





! © An agreement to do an act 
impossible in itself is void. A con- 


which the promisee did not know, 
to be impossible or unlawful, such 


tract to do an act which, after the 
contract is made, becomes impos- 
sible, or, by reason of some event 
which the promisor could not pre- 
vent, unlawful, becomes void when 
the act becomes impossible or un- 
lawful. Where one person has 
promised to do something which 
he knew, or, with reasonable dili- 
gence, might have known and 


promisor must make compensation 
to such promisee for any loss which 
such promisee sustains throngh 
the non-performance of the pro- 
mise." Act IX of 1872 (Contract), 
s. 50. 

? Act I of 1877, s. 13 and Illus- 
trations. 

з Nelson's Specific Relief Act, 
1277. 


(«) Where part 


unperformed 
is small, 
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of the three following provixions,! contained in sections 14, 
15 and 16 of the Specific Relief Act. As seetion 18 of 
that Aet determines the question as to the effect of one 
party to а contraet being totally unable to perform his 
part owing to a special reason, so sections 14 and 15 deal 
with the ease where one party to a contract cannot per- 
form a part of his agreement owing to any reason. The 
rules in this case depend upon the proportion which the 
part that eannot be performed bears to that which ean be 
performed, and upon the question whether the unperform- 
ed part admits of compensation in money. If the pro- 
portion be small then the contract admits of substantial 
performanee and the case will be governed by section 14 ; 
if on the other hand it be large, the contract does not 
permit of substantial performance and the case will fall 
under section 15 of the Act? Seetion 16 deals with eases 
where one part of a contract is severable, because it 
stands on a separate and independent footing to the other, 
and the performance of one part is either impossible or 
undesirable. 

Where a party to a contract is unable to perform 
the whole of his part of it, but the part which must be 
left unperformed bears only a small proportion to the 
whole in value, and adinits of eompensation in money, the 
Court may, at the suit of either party, direct the specific 
performance of so much of the contract as can be perform- 
ed, and award compensation in money for the deficiency. 

The following illustrations are given of this provision :— 

(u) A contracts to sell B a piece of land consisting of 
100 bighas. It turns out that 98 bighas of the land be- 
long to A, and the two remaining bighas to a stranger, 
who refuses to part with them. The two bighas аге not 





3 Act I of 1877, s. 17. S8 50, 1209—1297: Ryan v. Mutual 

2 Nelson’s Specifice Relief Act, — Tontine Westminster Chambers 
131, 132, 142; see as to ss. l£ апа Association, І. R., 1 Ch. (1893), 
15, Fry on Specific Performance, 98, 123. 
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necessary for the use or enjoyment of the 98 bighas, nor 
so important for such use or enjoyment that the loss of 
them may not be made good in money. A may be direct- 
ed at the suit of B to convey to B the 98 bighas and to 
make compensation to him for not conveying the two re- 
maining bighas ; or B may be directed, at the suit of А, 
to pay to А, on receiving the conveyance and possession 
of the land, the stipulated purchase-money, less a sum 
awarded as compensation for the deficiency. 

(7) In a contract for the sale and purchase of a house 


and lands for two lakhs of rupees, it is agreed that part of 


the furniture should be taken ata valuation. The Court 
may direct specific performance of the contract notwith- 
standing the parties are unable to agree as to the valuation 
of the furniture, aud may either have the furniture valued 
in the suit and include it in the decree for specific pertor- 
mance, or may confine its decree to the house.! 

Where a party to a contract is unable to pertorm 
the whole of his part of it, and the part which must be left 
unperformed forms a considerable portion of the whole, 
or does not admit of compensation in money, he is not 
entitled to obtain a decree for specific performance. But 
the Court may, at the suit of the other party, direct the 
party in default to perform specifically so much of his 
part ot the contract as he can perform, provided that the 
plaintiff relinquishes all claim to further performanee, 
and all right to compensation either for the deficiency, or 
for the loss or damage sustained by him through the 
default of the defendant. 

The following illustrations are given by the Act :— 

(a) A contracts to sell to B a piece of land consisting 
of 100 bighas. It turns out that 50 bighas of the land 
belong to 2, and the other 50 bighas to a stranger, who 
refuses to part with them. A cannot obtain a decree 


> Act I of 1877, s. M. 





(^) Where part 
unperformed 
is large. 


(с) Independ- 
ent part of 
contract. 


(iv)Liquidation 
of damages is 
not a bar to 
specific perfor- 
mance. 
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against B for the specific performance of the contract ; 
but it B is willing to pay the price agreed upon, and to 
take the 50 bighas which belong to A, waiving all right 
to compensation either for the deficiency or for loss sus- 
tained by him through A's neglect or default, B is entitled 
toa decree directing 21 to convey those 50 bighas to him 
on payment of the purchase-money. 

(L) A contracts to sell to B an estate with a house and 
garden for а lakh of rupees. The garden is important for 
the enjoyment of the house. It turns out that A is unable 
to convey the garden. А eannot obtain a decree against 
B for the specific performance of the contract ; but if B 
i: wiling to pay the price agreed upon, and to take the 
estate and house without the garden, waiving all right to 
compensation either for the deficiency or for loss sustained 
by him through A's neglect or default, B is entitled to a 
decree directing -l to convey the house to him on payment 
of the purchase-money.! 

When a part of a contract which, taken by itself, can 
and ought to be specifically performed, stands on a separ- 
ate and independent footing from another part of the 
same contract which cannot or ought not to be specifi- 
cally performed, the Court may direct specific performance 
of the former part.? 

A contract, otherwise proper to be specifically enforced, 
may be thus enforced, though a sum be named in it as the 
umount to be paid in сазе of its breach, and the party in 
default is willing to pay thesame. So if A contracts to 
grant B an under-lease of property held by А under С, 
and that he will apply to C for a license necessary to the 


validity of the under-lease, and that, if the license is not 





* Act I of 1877, s. 15. It is unnecessary to give in detail 
? Act I of 1877, s. 16; Fry the provisions of s. 18 which deals 
Op. cit., S8 822—865. As to the with the subject of a purchaser's 
following sections of the Specific rights against a vendor with an 
Relief Act up to s. 90, ѕ. 17 has imperfect title. 
already been cited as alsos. 19. 
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procured, A will pay B Rs. 10,000 ; and A refuses to apply 
for the license and offers to pay В the Rs. 10,000 ; B is 
nevertheless entitled to have the contract specifieally en- 
forced, if C consents to give the license.! 

Nor is liquidation of damages a bar to the issue of an 
Injunction. So where in a case of breach of an agreement 
for personal service it was argued for the defendant that 
an Injunction should not be granted because the agree- 
ment provided for a penalty for its non-performance ; it 
was held that as s. 20 of the Specific Relief Act pro- 
vides that this should be no bar to the remedy by specific 
performance, it was no bar to the remedy by Injunction, 
to which the same principles applied.? 

The jurisdiction to decree specific performance is dis- 
cretionavy, and the Court is not bound to grant such 
relief merely because it is lawful to do so ; but the dis- 


cretion of the Court is not arbitrary bnt sound ana 


reasonable, guided by judicial principles and capable of 


correction by a Court of appeal? The same rule holds 
good for Injunctions in the case of obligations arising from 
contract. Though the Court may not be precluded from 
granting an Injunction, yet in the exercise of a sound discre- 
tion it may refuse to grant ite - 

The diseretion of the Court which must always be exer- 
eised before granting an Injunction, whether in a case 
arising under s. 57 of the Specific Relief Act or otherwise 
must be the discretion set forth in s. 22 of that Act which 
recites cases in which the Court may properly exercise a 
discretion not to decree specific performance. The Court 





! Act I of 1877, s. 20. 

2 Madras. RKuilway Co. v. Rust, 
I. L. R., 14 Mad., 18, 22 (1390). 

3 Act I of 1877,s. 22; Fry op. cit., 
S$ 9—46. See Gurusaii Sastrial 
v. Ganapathia Pillai, І. L. R., 5 
Mad., 337 (1882). 

а [b.,8.d4; Callianji Harjivan v. 
Narsi Tricum, І. L. R., 18 Bom., 


МУШ 


714 (1894). 

5 Callianji Harjivan v. Narsi 
Tricum, I. L. R., 18 Bom., 702, 716 
(1894). 

6 Act I of 1877, ss. 52, 54. 

7 Callianji Harjivan v. Narsi 
Tricum, I. L. R., 18 Bom., 702. 15 
(1894); 5. C, in appeal, I. L. R., 
19 Bom., 761, 768 (1895). 
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(v) Of the dis. 
cretion of the 
Court. 


(a) Delay. 


(^) Unfair ad- 


vantage. 
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will bear in mind that to grant an Injunction may amount 
in substance, although not in form, to a decree for specific 
performance. And, therefore, the same considerations 
which would prevent it from giving a plaintiff a decree 
for specific performance of the contract ought to prevent 
it from granting an Injunction.’ 

The delay of either party in not performing the terms 
of the contract on his part or in not prosecuting his 
right to the interference of the Court by the institution 
of an action, or in not diligently prosecuting his action 
when instituted, may constitute such laches as will disen- 
title him to the aid of the Court.? It is not possible, how- 
ever, to say exactly what amount of delay will bar the right 
to relief, for each case must depend upon its own cireum- 
stances.* 

The Court may properly exercise a discretion not to 
decree specific performance, and, therefore, not to issue an 
Injunction, where the circumstances under which the con- 
tract was made were such as to give the plaintiff an unfair 
advantage over the defendant, though there may be no fraud 
or misrepresentation on the plaintiff's part. 

There are many instances in which, though there is 
nothing that actually amounts to fraud, there is, neverthe- 
less, а want of that equality and fairness in the contract, 
which are essential to the grant of relief by speeific per- 
formance. Unfairness may exist either in the terms of the 
contract itself or in matters extrinsic, and the circumstances 
under which it was made, such as intimidation, duress, 
mental incapacity, age, poverty, manner in which the 
contract was executed, inadequacy of price, absence of 
legal advice, intoxieation, injury to third persons, undue 
advantage. breach of trust or duty.® 





i Jb. I. L. R., 19 Bom., 768. 9 Wokund Lall v. Chotay Lall, 
2 Fry, op. cit., $ 1100, and see T. L. R., 10 Cal., 1061, 1068 (1854). 
generally ib., Ch. XXV and ante, * Act ft of 1877, з. 22, cla 
pp. 120—126. 5 Fry op. cil., Ch. V, passim. 
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The cireumstanees in the case of Callianji Маг сан v. 
1 were held to be within this rule, and the 
Court accordingly refused to grant the Injunction for 
which prayer was made. 

In this case the plaintiff sued for an Injunction to re- 
strain the defendant from carrying on the business of a tailor 
or cutter for a period of 10 years from the Ist February 
1893, on which day an agreement was made between them. 
which the plaintiff in this suit sought to enforce. By that 
agreement the detendant had contracted to enter into the 
plaintiff's employment and to serve him for 10 years at a 
remuneration of Rs. 27 a month. 


Nurse Tricum 


The defendant was formerly in the plaintiffs service. 
He had lett it, and it was alleged that when he left it, the 
plaintiff had large claims against him in respect of moneys 
for which he had not accounted. The plaintiff. institnted 
criminal proceedings in the Police Court against him, and 
those proceedings were pending in January 1893. The 
defendant, however, was out on bail and had obtained 
employment in another milliner's shop in Bombay, carried 
on by опе B. J., in which service he had remained ever since. 

This was the position of the parties when the negotia- 
tions hetween them began in January 1893. In the. course 
of these negotiations the defendant was told that the Police 
Court proceedings against him would be abandoned. — [t 
was said, however, that the abandonment of these pro- 
ceedings was quite independent of the agreement with the 
defendant, who indeed himself said that the plaintitt s 
solicitor told him that in any case the criminal case was to 
be withdrawn. The ease was postponed for a fortnight, 
and ultimately, mz., on the 15th February 18993, it was 
dismissed. 

The defendant was then in the service of B. ./. Subse- 
quently, the plaintiff called upon him to leave it and to 











iy ү. R, 18 Bom, 702, J. L. R, 19 Bom. ТОЧИ 705, 709 
715, 716 (1894); 5. C. in appeal, (1895). 
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enter his employment, as he had undertaken to do by the 
agreement of the Ist February 1893, and the defendant 
refused. Upon these facts the Court observed as follows :— 

4 Now we think it is impossible to believe that in enter- 
ing into this agreement with the plaintiff the defendant 
was not influenced by the idea that by doing so he was 
getting rid of the criminal charge against him. It is 
surely much more likely that this was his object than that 
he should have been led to do so by a desire to re-enter 
the plaintiff's service. The case was pending against him 
and might be proceeded with, and it was, no doubt, a 
matter of great importance to him that it should be with- 
drawn. If that was so, it is clear that the parties at the 
time of making the agreement cannot be said to have been 
on eqnal terms. The defendant was at a disadvantage. 
He was to some extent in the power of the plaintiff, and 
he was apparently without any legal advice. Thus situated, 
and without taking any time for consideration, he signed 
the agreement. If we look at the terms of the agreement, 
we find it to be one which we think it is unlikely that a 
man would sign unless under some pressure of circum- 
stances, for by it the defendant bound himself to serve 
the plaintiff for a long period of time, and during all 
that time his remuneration was to remain the same. 
Having regard to these circumstances, we think that the 
parties to the agreement of the Ist February were not 
on equal terms, and that the Judge of the lower Court 
was right in refusing either to grant specific performance 
of the agreement or an Injunction against the defendant. “7 

Other illustrations given of this principle by the Specific 
Relief Act? are the following :— 

(a) А, a tenant for life of certain property, assigns his 
interest therein to B. C contracts to buy, and D contracts 


! Callianji Harjiivan v. Narsi (1895); and see I. L. R., 18 Bom. 
Tricum, I. L. R., 19 Bom., 764, 769 at pp. 715, 716 (1891). 
2 Act lof 1577, 80р cL (i): 
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to sell, that interest. Before the contract is completed, 
Л receives a mortal injury from the effects of which he 
dies the day after the contract is executed. If Band С 
were equally ignorant or equally aware of the fact, B is 
entitled to specific performance of the contract. If B 
knew the fact, and C did not, specific performance of the 
contract should be refused to D.t (4) H contracts to sell 
to B the interest of C in certain stock-in-trade. It is 
stipulated that the sale shall stand good, even though it 
should turn ont that C's interest is worth nothing. In 
fact, the value of C's interest depends on the result of 
certain partnership-aecounts, on which he is heavily in 
debt to his partners. This indebtedness is known to А. 
but not to D. Specifie performance of the contract should 
ve refused to 21.2 (е) 21 contracts to sell, and B contracts 
to buy, certain land. To protect the land from floods, it 
is necessary for its owner to maintain an expensive 
embankment. Æ does not know of this circumstance, 
and A conceals it from him. Specific performance of 
the contract should be refused to -1.8 (d) A's property 
іх put up to auction. DB requests €, A's attorney, 
to bid for him. | € does this inadvertently and in good 
faith. The persons present, seeing the vendor's attorney 
bidding, think that he is a mere puffer and cease to com- 
pete. The lot is knocked down to B at a low price. 
Specific performance of the contract should be refused 
to b+ 
The Court may also properly exercise a discretion not (е) Hardship. 

to decree specific performance and therefore not to issue 
an Injunction, where the performance of the contract 
would involve some hardship on the defendant which he 
did not foresee, whereas its non-performance would 








~ 


1 See Ellard v. Ltandaff, 1 Ball ë See Shirley v. Stratton, 1 Bro. 
Gs 241. C. C., 140. 

2 See Smith v. Harrison, 9б L. J. * See Twining v. Morrice, 2 ib., 
51-4119 0 920. 
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involve no such hardship on the plaintiff! Relief may 
he given on this ground although the party seeking 
specific performance may be free from the least impro- 
priety of conduct. The question of the hardship of a 
contract is generally to be judged of at the time at which 
itis entered into. The Court will not interfere where 
the hardship has been brought upon the defendant by 
himself; ог where the hardship consists in the fact that 
the object which a party had in view in entering into: 
the contract has become impossible. Further im suits: 
against Companies the Court will not consider the hard- 
ship which may result to the individual members from 
enforcing a contract made with the whole body.’ 

The following illustrations are given of this provision. 
hy the Specific Relief Act :— 

(e) «Al is entitled to some land under his father’s will 
on condition that, if he sells it within twenty-five years, 
half the purehase-money shall go to B. A, forgetting the 
condition, contracts, before the expiration of the twenty- 
tive years, to sell the land to С. Here, the enforcement 
of the contract would operate so harshly on А, that the 
Court will not compel its specific performance in favour of 
C5 (f) A aud B, trustees, join their beneficiary, C, in a. 
contract to sell the trust-estate to //, and personally agree 
to exonerate the estate from heavy ineumbranees to. which. 
it is subject. The purehase-inoney is not nearly enough 
to diseharge those ineumbrances, though, at the date of 
the contract, the vendors believed it to be sufficient. 
Specifie performance of the contract should be refused to. 
ЭА (g) <A, the owner of an estate, contracts to sell it to. 
D, aud stipulates that he, A, shall not be obliged to define 





! Act I of 1877, s. 22, сі. (2); Brown, 2 Ves. Sen., 307, exempli- 


Fry op. cit., Ch. VI. fies the rule that forfeiture is a 
? Fry op. cil., $$ 417, 418, 126— circumstance of hardship; see 
Ps also Ilust. (л), post. 
3 This Illustration. which is * See Wedgwood V. Adams,. 


takon from the case of Faine v. 6 Beav., 600 ; 8 ¿bas 103, 
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its boundary. The estate really comprises а valuable 
property, not known to either to be part of it. Specifie 
performance of the contract should be refused to B, unless 
he waives his claim to the unknown property. (Л) A 
contracts with Æ to sell him certain land, and to make a 
road to it from a certain railway station. It is found 
afterwards that A cannot make the road without exposing 
himself to litigation. Specific performance of the part ot 
the contract relating to the road should be refused to B, 
even though it may be held that he is entitled to specific 
performance of the rest with compensation for loss of the 
road. (7) А, a lessee of mines, contracts with B, his 
lessor, that at any time during the continnance of the lease 
D may give notice of his desire to take the machinery and 
plant used in and about ће mines, and that he shall have 
the articles specified in his notice delivered to him at a 
'aluation. on the expiry of the lease. Such a contract 
might be most injurious to the lessee's business, and 
specifie performance of it should be refused to D (у) A 
contracts to buy certain land from B. The contract is 
silent as to access to the land. No right of way to it can 
be shown to exist. Specifie performance of the contract 
should be refused to D.* (k) A contracts with D to buy 
from /278 manufactory and not elsewhere all the goods of 
a certain class used by A in his trade. The Court cannot 
compel B to supply the goods, but if he does not supply 
them A may be ruined, unless he is allowed to buy them 
elsewhere. Specific performance of the contract should 
be refused to b.® 

On the other hand the Court may properly exercise a 
discretion to decree specific performance and issue an In- 
junction where the plaintiff has done substantial acts or 





1 See. Baxendale v. Seale, 19 ib., * See Denne v. Light, 26 L. dJ., 
601. Ch., 459. 

2 See Peacock у. Penson, 11 5 Act I of 1877, s. 2; 
Beay., 355. Illusts. (e)— (F). 


3 See Talbot v. Ford, 13 Sim., 173. 
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suffered losses in consequence of a contract capable of 
specific performance. So if A sells land to a railway 
company, who contract to execute certain works for his 
convenience, and the company take the land and use it 
for their railway ; specifie performance of the contract 
to execute the works should be decreed in favour of 21, 

Independently of strictly legal considerations the merits 
of the case may preclude the interference of the Court, 
for, to use the language of Lord Cairns in еу v. 
Positive Government Security Life Assurance Company? 
the contract may be not one which ought to receive any 
special favour from the Court.* 

Except as otherwise provided by Chapter II of the 
Specific Relief Act, the specific performance of a contract 
may be obtained by—(a) any party thereto ; (b) the 
representative in interest, or the principal, of any party 
thereto : provided that, where the learning, skill, solvency 
or any personal quality of such party is a material ingre- 
dient in the contract, or where the contract provides that 
his interest shall not be assigned, his representative in 
interest or his principal shall not be entitled to specific 
performance of the contract, unless where his part thereof 
has already been performed ; (c) where the contract is a 
settlement on marriage, or a compromise of doubtful 
rights between members of the same family, any person 
beneficially entitled thereunder ; (d) where the contract 
has been entered into by a tenant for life in due exercise 
of a power, the remainderman ; (е) a reversioner in pos- 
session, where the agreement is a covenant entered into 
with his predecessor in title and the reversioner is entitled 
to the benefit of such covenant; (f) a reversioner in 


+ Tb., s, 223 Ck (3); Ery оу. Pii., "UL Ex. Dea. 
55 351, 103, 106, ^ Nusserwanji Merwanji Panday 
? Ib., ilust.: see Slorer v. ү, Gordon, I. L. R., 6 Bom., 266, 
Great Western Hy. Co., 2 Y. & 984 (1881); Callianji Harjivan v. 
C. C. C., 48; Fry op. cit., $$ 103, Narsi Tricum, I. L. R., 18 Bom., 
106. 102, 714 (1894). 
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remainder, where the agreement is such a covenant, and 
the reversioner is entitled to the benefit thereof and will 
sustain material injury by reason of its breach ; (y) when 
a public company has entered into a contract and subse- 
quently becomes amalgamated with another public com- 
pany, the new company which arises out of the amalgama- 
tion ; (л) when the promoters of a public company have, 
before its incorporation, entered into a contract for the 
purposes of the company, and such contract is warranted 
by the terms of the incorporation, the company.! 

Specific performance will not be enforced where there 
is any personal bar to relief within the meaning of section 
24 of the Act, nor in the case of contracts to sell property 
by one who has no title or who is a voluntary settler. 

Specific performance of a contract cannot be enforced in 
favour of a person?—(«4) who could not recover com- 
pensation for its breach; thus 4, in the character of agent 
for D, enters into an agreement with € to buy C's house. 
4 is in reality acting not as agent for B but on his own 
account. 2 cannot enforce specific performance of this 
-contraet ;? (b) nor in favour of a person who has become 
incapable of performing, or violates, any essential term 
of the contract that on his part remains to be performed ; * 
thus (i) A contracts to sell 6 a house and to become 
tenant thereof for a term of fourteen years from the date 
of the sale at a specified yearly rent. 21 becomes insol- 
vent. Neither he nor his assignee can enforce specific 
performance of the contrast. (П) 44 contracts to sell В 
à house and garden in which there are ornamental trees, 
а material element in the value of the property as a 
residence. 4, without B's consent, fells the trees. A 
cannot enforce specific performance of the contract. (iii) 


— ЕЕЕ ЕЕЕ. —-—————— —— 





! Act I of 1877, s. 23. See gener- 5 ib., see Fry op. cit., § 229. 
-ally as to the parties to the action. ^ ib., see Fry op. cit., $$ 919, 950, 
Fry op. cit., Part II, Chs. 1—6. 952, 955, 956, 957—959, 904—981, 
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A, holding land under a contract with B for a lease, 
commits waste, or treats the land in an unhusbandlike 
manner. -1 cannot enforce specific performance of the 
contract. (iv) А contracts to let, and Р contracts to take, 
an unfinished house, B contracting to finish the house and 
the lease to contain covenants on the part of A to keep 
the house in repair. JD finishes the house in а very 
defective manner : he cannot enforce the contracts speci- 
tically, though A and Б may sue each other for compensa- 
tion for breach of it; (е) nor will specific performance 
be enforced in favour of a person who has already chosen 
his remedy and obtained satisfaction for the alleged breach 
of contract ; thus A contracts to let, and B contracts to 
take, a house for a specified term at a specified rent. B 
refuses to perform the contract. A thereupon sues for, 
and obtains, compensation for the breach. -L cannot 
obtain specific performance of the contract : nor (d) in 
favour of a person who, previously to the contract, had 
notice that a settlement of the subject-matter thereof 
(though not founded on any valuable consideration) had 
been made and was then 1n force.! 

A contract for the sale or letting of property, whether 
moveable or immoveable, cannot be specifically enforced 
in favour of a vendor or lessor?:; — 

(«) who, knowing himself not to have any title to the 
property, has contracted to sell or let the same ; thus A, 
without C's authority, contracts to sell to B an estate 
which A knows to belong to С. А cannot enforce specific 
performance of this contract, even though C is willing to 
confirm it. 

(b) who, though he entered into the contract believing 
that he had a good title to the property, cannot, at the 
time fixed by the parties or by the Court for the com- 
pletion of the sale or letting, give the purchaser or lessee 








1 Act I of 1877, s. 24. 2 Act Iof 1877, s. 25. 
3 See Fry op. cit., $ 873. 
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а title free from reasonable doubt.! Thus 21 bequeaths his 
land to trustees, declaring that they may sell it with the 
consent in writing of D. D gives a general. prospective 
assent in writing to any sale which the trustees may make. 
The trustees then enter into a contract with C to sell him 
the land. С refuses to carry out the contract. The trus- 
tees cannot specifically enforce this contract, as, in the: 
absence of B's consent to the particular sale to C, the title 
which they ean give C is, as the law stands, not free from 
reasonable doubt. Again, A, being in possession of certain 
land, contracts to sell it to Z. On enquiry it turns out 
that A claims the land as heir of B, who left the country 
several years before, and is generally believed to be dead, 
but of whose death there is no sufficient proof, — 44 cannot 
compel Z specifically to perform the contraet. 

(c) who, previous to entering into the contract, has 
made a settlement (though not founded on any valuable 
consideration) of the subject-matter of the contract.’ 
Thus A, out of natural love and affection, makes а settle- 
ment of certain property on his brothers and their issue, 
and afterwards enters into a contract to sell the property 
to a stranger. А cannot enforce specific performance ot 
this contract so as to override the settlement and thus pre- 
judice the interests of the persons claiming under 16, 
and an Injunction may be granted against lim to restrain 
the sale. Thus A makes a settlement (not founded on 
marriage or other valuable consideration) of an estate on 
D and his children. A then contracts to sell the estate 
to C. Bor any of his children may sue for an Injunction 
to restrain the sale.4 

For certain persons, Contracts cannot be specifically (viii) Non- 
enforced, except with a variation. Where a plaintiff enforcement 


| | except with 
seeks specific performance of a contract in writing, variation. 





2 See ib. $$ 819—891 ; Haji Maho- 9 Fry op. cit., S S90. 
med Mitha v. Musaji Esaji, Y. L, ё Act I of 1877, s. 25. 
R.,115 Bom., 657 (1891). ы * в, 54, ib., ill. (g). 
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to which the defendant sets up a variation, the plaintiff 
cannot obtain the performance sought, except with the 
variation so set up, in the following cases (namely) :!— 
(a) where by fraud or mistake of fact? the contract of 
which performance is sought is in terms different from 
that which the defendant supposed it to be when he 
entered into it ; (^) where by fraud, mistake of fact, or 
surprise, the defendant entered into the contract under a 
reasonable misapprehension as to its effect as between 
himself and the plaintiff; (¢) where the defendant, 
knowing the terms of the contract and understanding its 
effect, has entered into it relying upon some misrepresenta- 
tion by the plaintiff, or upon some stipulation on the 
plaintiffs part, which adds to the contract, but which he 
refuses to fulfil ; (4) where the object of the parties was to 
produce a certain legal result, which the contract as framed 
is not calculated to produce : (e) where the parties have, 
subsequently to the execution of the contract, contracted to 
vary it? Thus (1) А, B and С sign a writing by which 
they purport to contract each to enter into a bond to D 
for Rs. 1,000. In a suit by D, to make A, B and C 
separately liable each to the extent of Hs. 1,000, they 
prove that the word “each” was inserted by mistake ; 
that the intention was that they should give a joint bond 
for Rs. 1,000. Z can obtain the performance sought only 
with the variation thus set up. (ii) А sues D to compel 
specific performance of a contract in writing to buy a 
dwelling-house. P proves that he assumed that the con- 
tract included an adjoining yard, and the contract was so 
framed as to leave it doubtful whether the yard was so 
included or not. The Court will refuse to enforce the 
contract, except with the variation set up by D. (1) A 





де got 1577,55 200566 э See Fry ор. cit., Chs. XIV, 
Narain Patro v. Aukhoy Narain XV, passim. 
За, I. L. Re, 19 Cak, 2, 3 As toagreements on new terms, 
155 (1855). see Fry op. cit., $ 1031, et seq 
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contracts in writing to let to Ba wharf, together with a 
strip of 2х land delineated in a map. Before signing the: 
contract, proposed orally that he shonld be at liberty to 
substitute for the strip mentioned in the contract another 
strip of Ах land of the same dimensions, and to this A 
expressly assented. В then signed the written contract. 
A cannot obtain specific performance of the written con- 
tract, except with the variation set up by Б. (iv) A and 
B enter into negotiations for the purpose of securing 
land to Л for his life, with remainder to his issue. They 
exeeute a eontract, the terms of which are found to con- 
fer an absolute ownership on B. The contract so framed 
cannot be specifically enforced. (v) A contracts in writing 
to let a house to B, for a certain term, at the rent of 
Rs. 100 per month, putting it first into tenantable repair. 
The house turns ont to be not worth repairing, so, with 
Js consent, 44 pulls it down and erects a new house in 
its place : B contracting orally to pay rent at Rs. 120 per 
mensem. Ø then sues to enforce specific performance of 
the contract in writing. He cannot enforce it except with 
the variaticns made by the subsequent oral contract.! 

Except as otherwise provided by Chapter II of the 
Specific Relief Act, specific performance of a contract may 
be enforced against* :— 

(a) either party thereto ; 

(b) any other person claiming under him by a title 
arising subsequently to the contract, except a transferee 
for value who has paid his money in good faith and with- 
out notice of the original contract.2 Thus (i) 21 contracts to 
convey certain land to B by a particular day. A dies 
intestate before that day without having conveyed the 


—— —————————————————ÓÓ—Ó————9—— — ——— ————— 


АСОТ ОЕ 15/1, s. 23. Roy у. Krishna Sunder Roy, І. L. 
9 s, 91, 9b. R., 10 Cal., 710 (1881) ; Ghenani v. 
3 See Fry op. cit., $$ 211, 221, Ram Charan, I. L. R., 1 All, 555 
241; Kannanv. Avishnan,1.L.R., (1875). 
Mad., 329 (1889) ; Chunder Kant 
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land. Б may compel ;Us heir or other representative in 
interest to perform the contract specifically. (п) 44 con- 
tracts to sell certain land to B for Rs. 5,000. 4 atter- 
wards conveys the land for Rs. 6,000 to €, who has notice 
of the original contract. / may enforce specific perform- 
ance of the contract as against (. (in) -l contracts to 
sell land to B for Rs. 5,000. D takes possession of the 
land. Atterwards „1 sells it to C for Rs. 6.000. C 
makes no enquiry of / relating to his interest in the 
land. Js possession is sufficient to affect C with notice 
of his interest, and he may enforce specific performance 
of the contract against (С. (1v) cf contracts, in consider- 
ation of Кх. 1,000, to bequeath certain of lis lands to B. 
Immediately after the contract „1 dies intestate, and C 
takes out administration to his estate. Æ may enforce 
specific performance of the contract against C. (у 
contracts to sell certain land to Æ. Before the completion 
of the contract. .{ becomes a lunatic and € is appointed 
his committee. £7 may specifically enforce the contract 
against (*. 

(e) any person claiming under а title which, though 
prior to the contract and known to the plaintiff, might 
have been displaced by the defendant. Thus (1) uf, the 
tenant for life of an estate, with remainder to D, in due 
exercise of a power conferred by the settlement under 
which he is tenant for life, contracts to sell the estate to 
(C. who has notice of the settlement. Before the sale is 
completed ¿t dies. ( may enforce specific performance 
of the contract against Б. (11) „1 and / are joint tenants 
of land, his undivided moiety of which either may alien in 
his lifetime, but which, subject to that right, devolves on 
the survivor. .1 contracts to sell his moiety to © and 
dies. C may enforce specific performance of the contract 
against В. 

(4) when a public company has entered into a contract 
and subsequently becomes amalgamated with another public 
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company, the new company which arises out of the 
amalgamation ; 

(c) when the promoters of а publie company have, 
before its incorporation, entered into a contraet, the 
company ; provided that the company has ratified and 
adopted the contract and the eontract is warranted by the 
terms of the incorporation.’ 

Specific performance of a contract cannot be enforced 
against a party thereto in any of the following cases? :— 
(и) if the consideration to be received by him is so grossly 
inadequate? with reference to the state of things existing 
at the date of the contract, as to be either by itself or 
coupled with other circumstances evidence of fraud or of 
undue advantage taken by the plaintiff ; (b) if his assent 
was obtained by the misrepresentation (whether wilful or 
innocent), concealment. circumvention or unfair practices, 
of any party to whom performance would become due 
under the contract, or by any promise of such party 
which has not been substantially fulfilled ; (е) if his assent 
was given under the influence of mistake of fact, misap- 
prehension or surprise: Provided that, when the contract 
provides for compensation in case of mistake, сотрепѕа- 
tion may be made for а mistake within the scope оЁ such 
provision, and the contract may be specifically enforced 
in other respects if proper to be so enforced. Thus A, 
one of two executors, in the erroneons belief that he had 
the authority of his co-exeeutor, enters into an agreement 
for the sale to Æ of his testator’s property. B cannot 
insist on the sale being completed. Again, A directs an 
auctioneer to sell certain land. A afterwards revokes the 
auetioneer's authority as to 20 bighas of this land, but 








* Act I of 1877, s. 27. Clauses — ehershew, Y. L, R., 13 bom., 415 
(4) and (^) are the converse cases (1839). 
to those mentioned in els. (y) & (Л) 2 Act I of 1877, s. 25. 
оѓ s. 23, ante. See Imperial Ice 5 бев Fry op. cu. Ch. у: 
Manufacturing Co., Lit. v. Mun- passim. | 
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the auctioneer inadvertently sells the whole to B, who has. 
not notice of the revocation. D cannot enforce specific 
performance ог the agreement." 

Injunctions іп $ 62. So far the subject of Injunctions as affecting 

certain parti- А 

cular cases of contracts generally has been dealt with, but there are 

contract or . ‚ › 

transfer of pro. Certain particular forms of contract or transfer of property 

perty. which require separate comment, namely, those connected 
with partnerships, companies, clubs and societies, mort- 
gages and leases. 

(i) Injunctions The subject of partnership is dealt with by Chapter XI 

petween part- of tho Contract Act, sections 253, 257—259 whereof in 
particular define the general rules determining partners 
mutual relations and the general duties of partners. Part- 
nership is a relation, which in various ways calls for the 
action of a Court of Equity ; as for the purposes of dis- 
covery, account, specific performance, and dissolution ; 
and in connection with some or all of these main objects, 
and in some instances without reference to any ulterior 
end, partnership is made the subject of Injunction.2 The 
application of the doctrine of specific performance to 
partnerships is governed by the same rules as those which 
govern 1t in other cases.’ 

The Conrt will not, generally speaking, enforce a 
contract to enter into a partnership, whilst it remains 
executory. It will not, as a general rule, enforce specific 
performance of a contract to form and carry on a 
partnership ; nor will it in any case compel performance 
of a contract to enter into a partnership not for a definite 
term.* “The natural remedy for a breach of an agree- 
ment to enter into a partnership 1з an action for damages ; 





% Act lof 1877, 5, 23. 8 Virdachata Nattan v. Rama- 
2 Hilliard Inj., p. 165 e£ seq. See svami Nayakan, 1 Mad. H.C. R., 
generally Kerr Inj., Ch. XV; 341 (1863). 
Lindley on Partnership, 525; 4 See Fry on Specific Perform- 
Joyce’s Inj., 511; High Inj., ance, $$ $43, 1540. Scott v. Ray- 
Ch. XXIII; Spelling’s Extraor- ment, L. R., 7 Eq., 112; Lindley 
dinary Relief, Ch. XIII, on Partnership, 175. 
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and there exists only two classes of cases in which 
the specific performance of sueh an agreement has been 
deereed. (I) Where the parties have agreed to execute 
some formal instrument which would confer rights, which 
would not exist unless it was executed. Mugland v. Curling! 
is а ease of this kind.” Where the contract defines Ше 
terms of the partnership and there has been part perform- 
ance of the contract, the Court may specifically execnte it 
by decreeing the parties to execute a proper deed, and, if 
necessary, by restraining any partner from carrying on 
business under the partnership style with other persons, 
and from publishing notices of dissolution.’ — ** (II) Where 
there has been an agreement which has come to an end to 
carry on a joint adventure, and the decree that the agree- 
ment is a valid agreement, prefaced by the declaration 
that the contract ought to be specifically performed is made 
merely as the foundation of a decree for an account. 
Dale v. Патоп" is an instance of this class of cases. "5 
When, however, a partnership has been already entered 
into, the Court. will restrain by Injunction one or more 
of its members from doing aets inconsistent with the 
terms of the partnership agreement or. (independentiy of 
апу agreement) with the duties of a partuer. A member 
of a joint Hindu family cannot maintain a suit for an 


з $ Bear., 129. 

2 Virdachalu Майа у. Rama- 
srami Nayakan, supra. 

3 Fry op. cii., S 1541, 

4 5 Ha., 369; S. C., on appeal, 
ВЕ, 700. 

5 Virdachala Nattan v. Rama- 
svami Nayakan, 1 Mad. H. C. R., 
$41, 347 (1563). "The Court further 
observed: ‘‘ From the earliest to 
the latest cases upon the subject, 
it will be found, we believe, that a 
Court of Equity has never made 
a decree for the specific perform- 
ance generally of a partnership. 
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In decreeing specific performance, 
the Court has always to consider 
whether it can enforce the whole 
of the agreement, and where 
it cannot do so, this peculiar 
relief will always be refused. 
Here it would be quite impossible 
for the Court to compel the 
parties to carry out their own 
partnership relations; a decree 
for à specific performance would 
therefore be а mee brutum fui- 
men.” 

6 Kerr, Inj., 510 et seq.; Lindley 
on Partnership, 525. 
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account of the profits of a partnership which is alleged 
to be joint family property, and an award of his share in 
such profits when ascertained. But this rule of Hindu 
law does not prevent an Injunction being granted in 
cases in which one member of the family is prevented 
from taking part in the business of the firm.’ 

A distinction must be kept between executory and exe- 
cuted contracts, a famihar illustration of which occurs in 
the ease of partnership articles. The cases in which 
Courts of Equity give specific relief on partnership arti- 
cles, and they are many, are not cases of specific perform- 
ance of executory contracts. Though the Court will 
not, generally speaking, enforce a contract to enter into 
a partnership, whilst it remains executory ; yet neverthe- 
less when the partnership has been constituted, the Court 
will by Injunction enforce the performance of particular 
terms, thongh it may be incompetent to enforce all the 
terms? The Courts will interfere by Injunction between 
parties where the conduct of the defendant, either by 
misapplying the monies of the co-partnership or by 
doing acts tending to the waste or destruction of the 
partnership property, or by excluding from the business 
a partner entitled to join in it, or the like, is practically 
violating the partnership contract. It will enjoin a 
party from doing any act to prevent the partnership 
being carried on according to the articles. This will 
sometimes be granted where the partnership is disso- 
Inble at will, but always where it is a partnership for 
a definite period? But the Court will not interfere in all 
cases of misconduct to grant an Injunction against one 
partner at the suit of another. Mere disagreements or 
quarrels arising from bad temper and improprieties of 


—_ —— 


! Ganpat v. Anaji, I. L, R., 23 svami Nayakan, 1 Mad. Н. C. R., 
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conduct are not a sufficient ground. Unless a partner 
excludes his co-partner or persists in violating partner- 
ship articles of importance, or is conducting himself so 
grossly as to render it impossibie for the business to 
Ње carried on in a proper manner, the Court will not 
interfere.! A Court will also restrain a person from 
holding out another as partner with him, without the 
authority of that other.’ 

Contracts for partnership may be illegal; in which 
ase the Court will not in any way interfere for the 
benefit of parties claiming under such contracts, or in 
favour of contracts for partnership tainted with fraud. 
hardship, or improper conduct. Where the partnership 
is ilegal no rights can be enforced by Injunction under 
the agreement by which it has been constituted.+ 

A ‘partner seeking an Injunction must show that he 
js able and willing to perform his own part of the 
agreement and has fulfilled the duties incumbent on 
himself. However improper the conduct of his co- 
partner may have been a partner may by Ins own acts; 
or acquiescence,’ debar himself of relief. For in this as in 
all other cases the applicant must come to the Court with 
clean hands. : 

The Court may grant relief either by means of the 
issue of an Injunction or the appointment of a Receiver 
or by the grant of both forms of relief. An Injune- 
tion only excludes trom the management of the part- 
nership affairs the person against whom it is granted, 
whilst the appointment of a Receiver which operates as 





! Kerr, Inj, 515; Lindley on 
Partnership, 530. 
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516; Smith v. Froment, 5 Swanst., 
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9 Ib., Littlewood v. Caldwell, 11 
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refused because the plaintiff had 
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an Injunction excludes all the partuers equally, the Court 
taking upon itself, through the Receiver, the manage- 
ment of the partnership business. The Court will not 
appoint a Receiver unless it sees that there is an actual 
present dissolution arising from the acts of the parties or 
thatit would dissolve the partnership at the hearing.! It 
therefore does not follow that because the Court will grant 
an Injunction it will also appoint a Receiver, or that 
because it refuses to appoint a Receiver it will also decline- 
to interfere by Injunction.? 

The latter relief may be granted : (а) without a view 
to dissolution : or (5) pending and after dissolution. 

An Injunction will not be refused in partnership cases. 
simply because no dissolution is sought. То hold other- 
wise might have the result of enabling a person to compel 
his partner to submit to the alternative of dissolution or 
ruin hy a continued violation of the partnership contract. 
Anciently however Courts of Equity declined to interfere, 
except where dissolution was sought, But evident as it is. 
that the necessity for applying for relief virtually imperils 
the success of a partnership enterprise, the jurisdiction to- 
enjoin a partner from doing that which seriously inter- 
feres with the business, or which is a breach of the agree- 
ment, in a suit which does not seek dissolution is now well 
established.’ So Injunctions will be granted restraining 
the exclusion of a partner or the committal of improper 
acts bv a member of a partnership. Where the partnership 
is determinable at will, there is, it 1s said,* more difficulty 
in interfering, if a dissolution is not sought; for supposing 
the Court to interfere, the defendant may immediately 


dissolve the partnership. But supposing him to do so, 








1 Joyce's Inj., 512. 

2 Lindley op. cit., 525; Kerr, 
Inj., 517. 

з Lindley op. cit., 525; Spel- 
ling's Extraordinary Relief, $ 587 ; 
Kerr, Inj., 510. See Act I of 1877, 


s. 54 (1) where it is stated that an 
Injunction will be granted without 
seeking a dissolution of the part- 
nership. 

* See Peacock v. Peacock, 16 Ves.,. 
49; Miles у. Thomas, 9 Sim., 606. 
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an Injunction will not necessarily be futile, inasmuch as 
so long as it continues in force, the defendant is rendered 
powerless for evil, and a notice by him to dissolve the 
partnership cannot, per se, operate as a dissolution of the 
Injunction.! 
In an action instituted for the purpose of having а (})Pending and 
. : А , after dissolu- 
partnership dissolved, or of having an account taken after tion. 
a partnership is dissolved, it has never been doubted that 
an Injunction will be granted to restrain one of the part- 
ners from doing any act which will impede the winding 
up of the concern or damage the property of the firm.’ 
In a suit brought by the representative of a deceased 
partner to wind up the partnership, an Injunction may be 
issued at the instance of the plaintiff against the surviving 
partner prohibiting him from collecting debts due to the 
firm ;* though leave may be given to apply for the reco- 
very of debts which might become barred by limitation.* 
So after a dissolution the Court constantly interferes by 
Injunction to restrain breaches of special agreements enter- 
ed into between the partners ; such for example as agree- 
ments not to carry on business, not to get in debts of the 
firm, not to divulge a trade secret and the like While 
the objections to the interference by Injunction are less 
strong after dissolution than before, yet even then some 
urgent and pressing necessity must be shown to induce 
the Court to sustain the Injunction.’ 
An Injunction may be granted to restrain Companies’ (цу injunctions 
from the commission of illegal acts, or the violation of EN со 
the duties which attach to the relation of sharcholders and 








1 Lindley op. cit., 527. Kerr, Inj., 512—515. See Act IX 
2 Lindley op. eit., 528; Kerr, of 1872 (Contract), $ 27. 
Inj., 212—515; High, Inj., § 1342. 6 High, Inj., § 1344. 

8 Shunmugam v. Moidin, post ; 7 See Act VI of 1852 (Indian 
Rajarathram v. Shivalayammal, | Companies) ameuding the law re- 
I. L. R., 11 Mad., 103 (1837). lating to the incorporation, regula- 

^ Shunmugam v. Moidin, I. L. tion and winding-up of Trading 
R., 8 Mad., 229 (1884). Companies and which extends to 


5 Lindley op. cif. 528, 529; Ње whole of British India. 


(a) Acts affect- 
ing the public. 


(L) Third 
parties. 
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directors, ¿uter se. The principles on which the Conrt 
interferes in restraining a Company from doing illegal 
acts are the same as those on which it interferes in other 
eases. [fit is clear that there is а right and a violation of 
that right likely to result in serious injury the Court will 
protect the right by Injunetion. Acts on the part of a 
Jompany шау be illegal either (1) as against the public, 
or (2) as against third parties, or (3) as against indivi- 
dual members of the Company oras against the general 
hody of the members or they may be in violation of the 
duties which bind in equity the directors and shareholders." 

In the first ease the Court will not, as a general rule, 
entertain jurisdiction, unless it is clear that the interests of 
the public calls for its interference. 
undoubted jurisdiction of 


The Courts have an 
restraining corporations ог 
companies from acting in exeess of their powers when 
such excess causes injury to an individual or a larger or 
smaller portion of the publie? In the second ease the 
complainant must show that the act prohibited has eaused 
him some special injury beyond that which he may be: 
supposed to sustain in common with the rest of the publie 
by an infringement of the law.* Ifa corporation or publie- 
company were to do or attempt to do any act in exeess of 
their powers and such acts would be injurious to the rights 
of property of an individual, the latter has a right to the- 
protection of the Court by Injunction or other appropriate 
relief. A simple contract ereditor cannot maintain an 
action to restrain а Company from dealing with their 
assets as they please,on the ground that they are diminish- 


! Kerr, Inj., 599. See ib., Ch. 
A VIL, passim; High, Inj., Ch. 
AX. | 


required to support the suit, see 
Vamanv. Municipality of Sholapur, 
I. L. R., 22 Bom., 646 (1897). 


Z Tb., 531. 

8 Skepherd у. The Trustees of the 
Port of Bombay, I. L. R., 1 Bom., 
141 (1876) 


^ Kerr, 532. As to the interest 


5 Shepherd v. The Trustees of the 
Port of Bombay, Y. L. R., 1 Bom., 
142 (1876), cited in Vaman v. 
Municipality of Sholapur, Y. L. R., 
22 Bom., 651 (1897). 
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ing the fund for the payment of debts.) In the third case () Members. 
the general rule is that the Court will not interfere between 
members of Companies for the purpose of enforcing 
alleged rights arising out of matters which are properly 
the subject of internal regulation? The Court will. 
however, interfere by Injunction in certain cases to control 
majorities, and so any shareholder can obtain the aid of 
the Court to prevent an act which is ultra vires, even though 
resolved upon by all the other shareholders? Further the 
acts of a Company may be illegal as against an individual 
member of the Company, and where such is the case, a 
shareholder may sue the Company to restrain an individual 
injury to himself. So an Injunction has been granted 
to restrain the improper insertion or continuance of a 
person's name on a Company's prospectus, or in the 
register of shareholders, the illegal forfeiture of shares, 
the illegal suspension of a shareholder from his rights, the 
improper rejection of his vote and the like. Com- 
panies formed for a special purpose are looked upon in 
Equity as analogous to a partnership and the members in 
their individual capacity are considered to have rights 
inter se analogous to those of partners inter se5 Any 
shareholder has a right to say that the business of the 
Company shall be carried on according to the agreement 
which united the shareholders, and may restrain the com- 
pany from applying the common fund to any other purpose 
than the proper purposes of the concern in which he was 
induced to ‘engage, and contracts not within the proper 
purposes of the Company are void.6 So if the directors 





! Mills v. Buenos Ayres Co., д 4 Ib., pp. 596—602, where the 
Ch. D., S91. cases in which the Court has and 
2 Lindley on Companies, 5th has not interfered will be found 
ed. (1891), 574 e£ seq.; Kerr, Inj., 554 collected ; Kerr, Inj., 535. 
вё seq. ; but in particular cases of 5 Simpson v. Denison, 10 Ha., 
urgency, irreparable mischief and 51. 
fraud the Court has interfered; 6 See Act Lof 1877, s. 21, cl. ( f). 
Kerr, Inj., 556 et seq. Kerr, Inj., 535, 536 et seq. ; 546 
8 Lindley, op. cit. 314 et seq. et seq. 
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of a publie company are about to pay a dividend out of 
capital or borrowed money, ог if the directors of a fire 
and life insurance company are about to engage in 
marine insurances, any of the shareholders may sue 
for an Injunction to restrain them.! In this as in all 
other eases the conduct of the applicant or his delay 
and acquiescence may prove a bar to the grant of relief ;? 
and if a contract between two Companies is illegal, the 
Court will not assist either of the parties in obtaining a 
collateral benefit which the agreement would give, or 
aid them in any manner which would promote the object 
of the agreement.? Contracts not within the proper pur- 
poses of the Company are void, though the doctrine of 
ultra vires will be reasonably applied so as not to exelude 
whatever may be fairly regarded as incidental to, or 
consequential upon, those things which have been autho- 
rized.! An act, which is ultra vires the Company, being 
void is incapable of ratification. But ап act although 
it may be beyond the powers of the directors, may be 
capable of being adopted and confirmed at a meeting 
of the shareholders as a body, and, if so, the Court will 
notinterfere until attempts have been made to take the 
sense of the general body of the shareholders on the 
matters in question. "lhough the Court under certain 
circumstances might have the power of so framing an 


* Act I of 1877, s. 54, ills.(c) & (d); Бе granted of or in respect of a 
as to the last illustration, see contract made by or on behalf of 
NVatusch у. Irving, cited in Lindley а corporation or public company 
ор. cit., 597. See Vamau v. Muni- created for special purposes or by 
cipdlity of Sholapur, I. L. R., 22 the promoters of such Company, 
Bom., 648 (1597). High, Inj., s.1224. which is in excess of its powers ; 

2 See Kerr, Inj., 538—540. Act lof 1877, ss. 21 (7), 30m: 

? Great Northern Raitway Co. v. As to suits against Companies on 
Eastern Counties Railway Co., | account of contracts entered into 
9 Ha., 306; Richmoud Water- by them or by their promoters, 
works Co. v. Vestry of Richmond, see Ib., ss. 23, cls. (g), (A), 27, (d) (е). 
3 Ch. D., 98. 5 Kerr, Inj., 546—554; Fry on 

* Kerr, Inj., 546, 547. No speci- Specific Performance, ss. 491-492, 
fic performance or Injunction can у, ante. 


- 
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order for an Injunction as to produce the effect of can- 
celling the minutes of a resolution recorded in the books 
of a corporate body, yet it cannot order such body to pass 
and record a resolution dictated by the Court.! 

A club is a voluntary association of a number of per- 
sons meeting together for purposes mainly social, each 
contributing a certain sum either to a common fund for 
the benefit of the members, or to a particular individual, 
namely, the proprietor for his own benefit. А club, аза 
body, has no position recognised in law, and although fre- 
quently confounded with other voluntary associations, it 
is really an institution s;g generis. The association to 
which it bears the closest resemblance is a partnership 
though it is erroneous to treat it as such,* or as a coni- 
pany,’ or corporation. Clubs proper may further be 
distinguished from societies which have been made subject 
to statutory rules such as those dealt with by the Friendly 
Societies Acts.’ 

An agreement to become a member of a club is a contract 
between the candidate of the one part and the proprietor, 
or the whole body of members as the case may be of the 
other part: and when a candidate has been elected and 
has had an opportunity of making himself acquainted with 
the rules of the club his relations therewith will depend 
absolutely upon the terms of such rules. Persons who 
Club, 2 D. M. & G., 383 ; Buckley’s 
Companies Act, 5th ed., p. 2; In 
re London Marine Association, L. 
R., 8 Eq., 176 ; Steele v. Gourley, 
supra. There may however be a 


! Shepherd у. The Trustees of 
the Port of Bombay, I. L. R., 
1 Bom., 132 (1876). 

2 Wertheimer' Law relating 
to Clubs, 2nd ed., 1889, p. 4. 


8 Steele v. Gourley, З Т. R., 119. 

^ Fienyng v. Hector, 2 M. & W., 
172. The distinction between a 
partnership and a members’ club 
lies in the fact that the object of a 
partnership is the acquisition of a 
common profit, while that of a 
club is to secure social intercourse 
among the members. 

$ In the matter of the St. James 


club company: Wertheimer, 8—10, 

6 Steele v. Gourley, supra. 

7 Asto Acts relating to Societies 
in India, see Acts I of 1830 (Reli- 
gious Societies); XXI of 1860 
(Literary, Scientific and Chari- 
table). 

8 Уес Lyttleton у. Blackburn, 45 
П. J., Ch., 223; Innes v. Wylie, 
I. C. & K., 264. 


(iti) Injunc- 
tions against 
clubs, socie- 
ties, castes, &c. 


(«) Clubs and 


socleties. 
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have become members of a members’ elub would appear to: 
be entitled in equal proportions to all the property of the 
club, in proprietary elubs such property being vested in 
the proprictor.! The foundation of the jurisdiction of the 
Courts to prevent a member of a voluntary association 
from being improperly expelled is the right of property 
vested in such member of which he would be deprived 
by such expulsion? The Courts in England have no 
jurisdiction to decide upon the rights of persons to 
associate together when the association possesses no 
property. But in this country the position of non- 
voluntary associations such as easte unions has to Бе 
considered. Both the English and Hindu law, however, 
distinguish between interference for the protection of 
property, liberty, security and reputation, and interfer- 
ence in matters of a purely social nature. So one person 
cannot be compelled to entertain another. Exelusion from 
mere social privileges of this kind gives no eause of action. 
Thus where a person sued for a deeree declaratory of his 
right to the membership of a somaj (society), upon the 
allegation that the other members had excluded him 
from the somaj by their refusal to eat with him, it 
was held that as such exelusion neither deprived him 
of caste, nor affected any right of property, it was 








з Wertheimer, 17—20. See Ja- 
gannath Churn v. Akali Dossia, 
I. L. R., 21 Cal., 461, 470 (1893). 

3 Rigby v. Connel, 14 Ch. D., 
482; Innes v. Wylie, I. C. & K., 
962; Neale v. Denman, 18 Eq., 
135: Baird v. Wells, 44 Ch. D., 
661, 675. 

3 Rigby v. Connel, supra, which 
was the case of a trade union and 
where Sir George Jessel, M. R., 
says :—‘' Persons, and many per- 
sons, do associate together, with- 
out any property in common at all. 
A. dozen people may agree to meet 
and play whist at each other's 


houses for à certain period, апа 
if eleven of them refuse to asso- 
ciate with the twelfth апу longer, 
I am not aware that there is any 
jurisdiction in any Court of Jus- 
tice in this country to interfere." 
Therefore the Courts have no ju- 
risdiction to interfere where a 
member of a proprietary club has 
been expelled. See Zyítleton v. 
Blackburn, 45 L. J., Ch., 219. 
Wertheimer op cil., 66, 67, the 
remedy of the aggrieved member 
being an action for damages. 
Baird v. Wells, 44 Ch. D., 661,. 
675. 
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not cognizable by the Civil Court and that even where 
rights of property are involved in the membership of 
societies or associations, yet if the main object of the 
association be of a social character, the members thereof 
are the sole judges whether a particular individual has so 
conducted himself as to entitle him to continue to be a 
member of the body.! 

In the case of voluntary associations, however, whether 
English or Hindu, the action ofthe members is subject 
to the superintendence of the Court according to the 
following rules :—- | 

The Courts will not, as a general rule, sit as Courts 
of appeal from the decision of the members of clubs or 
other associations duly assembled. But it will interfere 
by Injunction to restrain the expulsion of. and to rein- 
state, a member in the following cases :7— 

- (1) Where the action of the committee or the general 
meeting was not authorized by any rule, that is, where 
it is irregular, and not within the terms of anv rule of 
the club or association. The rules of the club must 
be observed, and the formalities necessary for the ex- 
pulsion of a member must be strictly complied with.’ 

- (2) Where what has been done, though it is 
the rules of the club, is contrary to natural justice. 


within 


Thus 


1 Sudharam Patar v. Sudha- 
тат, 3 B. L. R., A. C. J., 91 (1869), 


rule in question being a mere 
sumptnary rule and the question 


in which many of the earlier 
cases will be found cited. In this 
case the exclusion was not from 
caste, but only from a somaj or asso- 
ciation of a purely social nature, 
and is, therefore, distinguishable 
from the cases relating to caste 
unions and religious fraternities. 
Jagannath Churu v. Akali Dassia, 
1. L. R., 21 Cal, 170 (1893). 
See also Raghunath Damodhar 
v. Jauardhan Gopal, I. L. R., 
15 Bom., 599 (1891) where the 
Court’ refused’ to interfere: the 


in snit a caste question uncon- 
nected with property or legal 
right. 

2 Baird v. Wells, 44 Ch. D., 670 
(1890) ; Gompertz у. Goldinghain, 
I. L. R.,9 Mad., 321 (1886) ; Jagan- 
паін Churn v. Akali Dossia, I. L. 
R., 21 Cal, 461, 470, 471 (1893); 
Wertheimer op. cil. 110; Kerr, 
Inj., 561. 

3 Dawkins v. Antrobus, 17 Ch. D., 
6015; Labouchére v. Lord Whara- 
cliffe,13 Ch. D., 346; Baird v. Wells, 
44 СЪ. D., 670, 673, 
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natural justice requires that where the conduct of a mem- 
ber is impugned, notice should be given to him that his 
conduct is about to be enquired into and that he should 
have an opportunity of stating his ease and defending his 
conduct. A resolution passed without notice based upon 
ew parte evidence is void, and the Court will restrain а 
clab by Injunction from interfering with a / member's 
rights by virtue of such a resolution.! 

(3) Where although in aecordance with the rules of 
the club, the proceedings were not in the bond pide 
exereise of the powers given by the rule, but fraudulent 
and malieious.? 

In other cases the Courts will not interfere. When the 
committee or general meeting has done all that the rules 
require, and has not acted contrary to natural justiee then, 
unless there is proof of malice, the Courts will not 
interfere, even though, as a matter of fact, the decision 


was wrong. 





! Baird v. Wells, 44 Ch. D., 670; 
Fisher v. Keane, 11 Ch. D., 353; 
Innes v. Wylie, 1 C. & K., 257, 
263; Dawkins v. Anirobus, 17 Ch. 
D., 615; Andrews v. Salmon, W.N., 
(1855) 102; Seaion v. Gould, 5 T. R., 
309; Buchanan v. Rucker, 1 Camp, 
600. The rnle expressed in the 
maxim «adi alleram parlem ‘is 
not confined to the conduct of 
strictly lezal tribunals (as to 
which see 74 re Hammersmith 
Rent Charge, + Exch., 96,97); but 
is applicable to every tribunal or 
body of persons invested with 
authority to adjudicate upon mat- 
ters involving civil consequences 
to individuals." Wood v. Woad, 
L. R., 9 Ex., 190,196; Russell v. 
Russell, 14 Ch. D., 471; Gompertz 
v. (roldingham, I. L. R., 9 Mad., 
321 (1886); The Advocate-General 
of Bombay v. David Haim Devaker, 
I. L. R., 11 Bom., 183, 195, 


196 (1886) and cases there col- 
leeted. 

3 Dawkins v. Antrobus, 17 Ch. 
D., 623; Baird v. Wells, 41 Ch. D., 
670; Labouchére v. Lord Wharn- 
clife, 13 Ch. D., 352; Seaton v. 
Gould, 5 T. К., 809; Tanlussi v. 
Molli, 2'T. R., 731; Hopkinson v. 
Marquis of Eveter, L. R.. 5 Eq., 
63; The Adcocale-General of Bom- 
bay v. David Haim Devaker, 
I, L. R., 11 Bom., 155, 195 (1880). 

3 Wertheimer op. cit., 77. See 
the following eases where the ex- 
pulsion was upheld by the Courts: 
Hopkinson v. Marquis of Eweler, 
L. R., 5 Eq., 63; Richardson Gard - 
ner v. Freemanile, ib., 68; Lyitle- 
lon v. Blackburn, 33 L. T., 161; 
Dawkins v. Antrobus, 17 Ch. D., 
615; Lambert v. Addison, 46 L. T., 
20; Harrison v. The Marquis of 
Abergavenny, 3 T. R., 625, 653; 
Seaton v. Gould, 5 Т. R., 309. 
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In the ease of a community which is a private and 
voluntary religious society resting upon a consensual 
basis (such as the members of the Deni-Israelite commu- 
nity worshipping ata synagogue in Bombay) the members 
may make rules for themselves, and may constitute a 
tribunal to enforee the rules, and the decision of that 
tribunal is binding when it has aeted within the seope of 
its authority, and in a manner consonant with the 
general principles of justice. When the decision of a 
domestic tribunal has been arrived at dond fide the Court 
has no jurisdietion to interfere.! Such а community was, 
of course, not а easte, but as not only honorific distinc- 
tions were at stake, but also a share in the management 
of an endowment, and the right to an offiee of importance 
and authority, the Court was held to have jurisdiction? 

With regard to eastes it has been decided in a large (7) Castes 
number of cases that a suit for restoration to caste and 
for obtaining a declaration that the expulsion was not 
justified would lie in the Civil C'ourts.? 

It has been held by the Dombay High Court that in the 
matter of expulsion from easte, the Courts treat caste cor- 
porations like any other voluntary societies or clubs. If 
there is jurisdiction and the procedure is fairly eonducted 
and bond fide, the aetion of the easte corporation or club 
is upheld. Where this is not the case, the Courts will 
interfere? to seeure the rights of a member who has been 





1 The Advocate-General of Bom- 
bay v. David Haim Devaker, Y. L. 
R., 11 Bom., 185, 194, 195 (1886). 

2 7b., 193, 194. 

* Appaya v. Padappa, I. L. R., 
23 Bom., 122, 127 (1898) and cases 
there cited. 

* Appaya у. Padappa, 
122, 129 (1895). 


dappa, supra, 125, 129, 130, and 
cases there cited, where it was 
held that it is only snits with re- 
gard to matters which affect the 
internal autonomy of thecaste, and 
its social relations that have been 
held to be barred by that Regula- 
tion and similar enactments in 
other parts of India. Sothe Court 


supra, 


5 As to the extent to which s. 91 
of Reg. П of 1827 imposes a limi- 
tation on the power to interfere in 
caste matters see Аррауа v. Pa- 


will not interfere in club questions 
so as to impair the autonomy of the 
club. Pragji Kalan v. Govind 
Gopal, I. L. R., 11 Bom., 534, 536 
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wrongly excluded from caste. Therefore where the en- 
quiry as to the conduct of the alleged offending member 
has been ex parte and without notice to him! and so 
contrary to natural justice : or where the decision is eon- 
trary to the rules of the caste or has not been come to 
bond jide? the Court will interfere by Injunction. The 
Calentta High Court have, however, held that the jurisdic- 
tion to interfere in cases of this kind is of a more extended 
character : that the rules laid down in the English cases 
as to expulsion from clubs or roluntary associations which 
people are free to join or not, and where any one who 
joins may well be taken to be bound not only by its general 
rules, but also by any special orders made by its members 
with regard to him in accordance with those rules, are not 
applicable with regard to caste unions or religious frater- 
nities in India, to which people belong not of choice but of 
necessity, being born in their respective castes or sects, 
and the consequences of exclusion from which are far 
more serious and affect a person's status in a far greater 
degree than those of expulsion from a club. In such 
religious castes or fraternities the protection of Courts of 
Justice, even though presided over by judges of a different 
religious pursuasion, against expulsion is much more 
Cases of 
expulsion from them are therefore cognizable by the Civil 


needed than in clubs or voluntary associations. 


Court. And still more recently the Bombay High Court 





(1587). As long as a caste in pass- 
ing a rule confines the enforcement 
of it to social caste sanctions and 
does not seek to deprive a man of 
property or legal rights for disobey- 
ing it, the Court has no jurisdic- 
tion to enquire into the nature of 
the rule. Raghunath Damodhar 
v. Janardhan Gopal, I. L. R., 15 
Bom., 599 (1891). See also Lalji 
Shamji v. Walji Wardhman, І. L. 
R., 19 Bom., 507 (1895), cited post. 





1 Appaya v. Paudappa, supra, 
and cases there cited. 
2 Jagannath Churn v. Ака! 


Dossia, I. L. R., 21 Cal., 463, 170, 
471 (1593), and cases cited in this 
and the preceding case. 

3 Jagannath Churn v. Akali 
Dossia, Y. L. R., 21 Cal., 463 (1893) 
[dissenting from Advocate-Gene- 
ral of Bombay у. Haim Devaker, 
I, L. R.,11 Bom., 185 (1886), which 
the learned Judges appear to treat 
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have held that if possible for the reasons stated by the 
Judges who decided the case last cited, the Civil Courts 
have to be more eareful in the matter of caste expulsions 
than is necessary in the case of voluntary associations. 

In matters relating to the management of caste pro- 
perty and the administration of its affairs, the majority of 
the easte has authority to control the minority. The 
Court does not decline to give effect to the expressed 
wishes of the majority of the caste as to the management 
and custody of caste property. which the minority seek to 
set at naught, by reason of the suit involving a caste 
question. But the Court will not by its decree enable 
the majority to make a tyrannical use of its power. It 
will not assist the majoritv to deprive without cause the 
minority of their right to use what is the common pro- 
perty of all, or give effect to a resolution passed in violation 
of the rules of natural justice, or of a directly confiscatory 
character.” 

The rights ot parties under a mortgage? being usually (iv) Injunction 
fixed and easily ascertainable by reterence to its written ти 
terms, it is plain that except in cases of fraud or mistake 120888. 
in its inception or execution, or arising out of collateral 
matters connected with it, or fraudulent attempts to pre- 
vent and abuse the powers therein conferred, there is 
то room for equitable interference. Тһе legal right of a 
mortgagee in a valid mortgage to have his security pre- 
served until the maturity of the mortgage indebtedness, 
and afterwards to enforce his claim by strict foreclosure, 
or by exercising directly or through a designated trustee, 
his power of sale conferred by the writing will not be 


‘as at variance with their decision. 
It is, however, to be observed that 
the Bombay case was not one re- 
lating to a caste but to a Beni- 
Israelite religious community. See 
also case cited in next note]. 

! Appaya v. Pedappa, I. L. R., 


23 Bom., 122, 129 (1898). 

2 Lalji Shamji v. Walji Wardh- 
тап, 1, L. R, 19 Bom.. 507 
(1895). 

? As to the law relating to mort- 
gages, see Act IV of 1882 (Transfer 
of Property), Ch. IV. 


(a) on behalf 
of mortgagor. 
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interfered with so long as no fraud or unfairness is imput- 
able to him, whatever the resulting loss and hardship to 
the mortgagor.! 

Injunctions pertaining to mortgages may be on behalf 
of the mortgagor,? or on behalf of the mortgagee,’ or 
concerning third parties,* or respecting waste of the’ 
mortgaged premises.’ 

Courts of Equity are averse to interference with 
the legal rights of a mortgagee or with the ordinary 
remedies for the enforcement of those rights, but will 
sometimes interfere to restrain proceedings under a sale 
of mortgaged premises where sueh proceedings аге 
against conscience and threaten irreparable injury. As 
long as anything remains due on the mortgage security, 
а mortgagee may pursue all his remedies concurrently, 
but there may be eases of frand, or special contract, or 
other peeuliar circumstances which will deprive a mort- 
gagee of this right. Bunt unless there be fraud, or special 
contract, a mortgagee will not be restrained from selling 
under а power of sale? When a mortgage-deed giving the 
mortgagee a power of sale contains also a proviso that the 
remedies of the mortgagors, their heirs, administrators 
and assigns in respect of any breach of the clauses or pro- 
visions (relating to sueh sale) or of any impropriety or 
irregularity whatever in any sueh sale should be in 
damages, the Court will not grant an Injunction to restrain 
the mortgagee from selling the mortgaged property.? 
In the ease of Rhodes v. Buckland the Court re- 
strained a mortgagee, pending a suit to redeem, from trans- 





! Spelling op cil., 5 112. See also e Ib., 6 442. 
High, Inj., Ch. VII; Kerr, Inj., 1 Kerr, Inj., 524-525; see Joyce's 
Ch. XVII; Hilliard, Inj., Ch. Doctrines, 127—131. 
XXX; Joyces Doctrines, 127; 8 Muncherji Furdoonji Mehta v. 
Joyce's Inj., 189—201. Noor AMahomedbhoy Jairajbhoy 
2 Hich; Inj. 5 %2 Pirbhoy, I. L. R., 17 Bom., 711 
? Ib., $ 462. (1893); following Prichard v. 
* Ib., § 469. Wilson, 10 Jur., N. S., 330. 


5 Ib., § 178. ә 16 Веах., 212. 
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ferring the legal estate or parting with the deeds. But 
this case is no authority for the proposition that a mort- 
gagee cannot sell the mortgaged property under the terms 
of the mortgage-deed during the continuance of a suit 
for the redemption of the mortgage, and will not warrant 
the issue of an Injunction restraining such sale on the 
sole ground that, as a suit for redemption has been filed, 
matters ought to remain 2n statu quo until the decision of 
the suit. In that case the Court did restrain the exercise 
of the power of sale ; but the ease was a peculiar one, and 
the person seeking to redeem was not the mortgagor, buta 
puisne ineumbrancer claiming to be entitled to pay off a 
prior mortgage. Аз a general rule, when a power of 
sale has become absolute, the exercise of the power 
cannot be suspended by the filing of a bill to redeem. 
If it could be so suspended, the mortgagee might be 
deprived of his remedy and kept out of his money, for 
an indefinite time. Тһе owner of the equity of redemp- 
tion can only stay the sale pendente lite by paying the 
amount due into Court, or by giving prima facie evidence 
that the power of sale is being exercised in a. fraudulent 
or improper manner, contrary to the terms of the mort- 
gage. When a mortgagee has, in pursuance of a power 
of sale given to him under his instrument of mortgage, 
served the mortgagor with notice of his intention to exer- 
cise this power, the mortgagor is not entitled to file a suit for 
redemption, and then ask the Court for an Injunction 
restraining the mortgagee from exercising his power of 
sale, unless fraud is charged against the mortgagee. To 
grant such an Injunction would be to cancel one of the 
clauses of the deed to which both the parties had agreed, 
and to annul one of the chief securities on which persons 
advancing money on mortgage rely. It would, of course, 


! Adams v. Seott, 7 W. К. (Eng), Balkrishna Nagurker, I. L. R., 
2193; 2 Bom., 202, 2ot (1677), per Mel- 
2 Jagjivan Nanabhaiv. Shridhar vil, J. 
W, IR т! 
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be otherwise, if the notice of sale had been given by the 
morteagee after the suit for redemption had been filed. 

The mortgagor is entitled to have the sale of the 
property suspended only if he сап shew either that he 
has paid off the mortgage lien, or that he has made a 
legal tender of the amount due whieh has been refused.! 
And where, upon the authority of the same case and on 
а rnle for an Injunction restraining a sale by mortgagees 
of mortgaged property, it was argued that as the plaintiffs 
were willing to redeem and the defendants had refused to 
accept their offer and threatened to sell, the Court would 
restrain the sale: it was Aeld, that it must be shewn that 
the plaintiffs were willing and able and offered to redeem, 
as was the case in the decision cited, though not in this 
rule ; that the Court would be very reluctant to interfere 
with a mortgagee's rights to sell on the mere chance of 
the plaintiffs being able to make arrangements to pay the 
amount due at some uncertain time ; and that, as it was 
not shewn that these conditions existed, the rule should 
upon these facts be discharged.’ 

Secondly, Injunctions may be granted on behalf of mort- 
gagees : as on behalf of puisne mortgagees for the purpose 
of protecting their rights in the mortgaged premises and 
for the preservation and security of their len; oras 
between mortgagees and judgment-ereditors for the pro- 
tection of the former ; or against the mortgagor. So the 
rule is well established that inadequacy of the mortgaged 
premises as a security coupled with insolvency of the 
mortgagor will warrant the appointment of a receiver 
over the mortgaged property, and an Injunction restrain- 
ing the mortgagor from any interference with such 
receiver or with the property. And so upon principles 


1 Jugjivan Nanabhai v. Shridhar ? Muncherji Furdoonji Mehta 
Balkrishna Nagarkur, 1l. L. R., v. Noor Muhomedbhoy Jairajbhoy 
2 Bom., 252, 254 (1577), р. 200, per  Pirbhoy, 1. L. R., 17 Bom., 711, 
Pinhey, J. 716, 717 (1595). 
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analogous to those restraining waste by a mortgagor in 
possession in cases of real estate, a mortgagor of chattels 
may be restrained from removing the property beyond 
the reach of the mortgagee, or from placing it where it 
will not be fortheoming for the satisfaction of the debt.! 
The mortgagee of an equity of redemption may obtain 
an Injunction restraining the mortgagee or other person 
in possession of the legal estate from paying to the mort- 
gagor the surplus rents or monies which remain after the 
satisfaction of his own claim.? And an equitable mort- 
gagee by deposit of title-deeds may obtain an Injunction 
for protection of his security. 

Thirdly, the Injunction may concern the rights of (¢) third par- 
third parties? So ona bill by a judgment-ereditor of sii 
a mortgagor, the Court granted an Injunction to re- 
strain the mortgagees who were about to sell under their 
power, from paying the surplus to the mortgagor.’ 

In the case cited below,9 A mortgaged land to D as either 
agent or benamidar for C. В sued on the mortgage and 
obtained a decree. C then sued A and D for a declara- 
tion that he was entitled to the benefit of the decree and 
had the right to exeeute it, and for an Injunction restrain- 
ing A from paying the money to B and D from receiving 
the money from him. It was held that the plaintiff was 
entitled to the declaration, but not to the Injunetion.? 

Lastly, the Court has a clear jurisdiction to re- 
strain the commission of waste by the mortgagor in pos- 
session, and the jurisdiction is exercised for the pur- 
pose of preventing such acts as would depreciate the 
value ot the premises and render the security insufficient. 


(d) waste. 





1 lich, Inj., S8 162—465. Joyce's Inj., 199. 

2 Berney v. Sewell, 1 J. & W., 6 Sethurayar v. Shanmugam Pil- 
б гама v. Caleraft, 6 Mad., 11. мі, I. L. R., 21 Mad., 353 (1897). 

8 Whitbread у. Jordan, 1 Y. & 7 On the groundthat the Injunc- 
C., 808; Menev. Bell, 7 Juv., S21. tion was excluded by s. 56 cl. (0) of 

^ High, Inj., 58 169—477. the Specific Relief Act. See ib., 


$ Thornton v, Finch, 4 Giff,, 515; p. 356, 


(v) Injunctions 
between lessor 
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The only difhieulty hitherto has been in discovering what is 
meant by a sufficient security ; and it would seem that the 
question which must be tried is, whether the property the 
mortgagee took as a security is sufficient in this sense— 
that the security is worth so much more than the money 
advaneed—that the act complained of is not to be consi- 
dered as substantially impairing the value, which was 
the basis of the contraet between the parties at the time 
that it was entered into.! In this country a security is 
insufficient unless the value of the mortgaged property 
exceeds by one-third or, if consisting of buildings, exceeds 
hy one-half, the amount for the time being due on the 
mortgage. Similarly a mortgagee in fee may be re- 
strained from committing waste, and will be restrained 
from eutting timber, unless the security 15 defective.* 

The Transfer of Property Act (1882) deals with the sub- 
ject of leases,* other than those for agricultural purposes.’ 
It defines the rights and liabihties of lessors and lessees 
respectively in the absence of a contraet or loeal usage to 
the contrary. As a general rule, the relation of the 
parties is determined by the instrument of lease. The 
preventive jurisdiction of equity is freely exercised for 
the prevention of the violation of negative or restrictive 
covenants annexed to leases, thus in effect enforcing 
against the tenant a specific performance of the contract 
for the benefit of the lessor. Relief by Injunction may also 
be invoked for the protection of the rights of the tenant. 
The principles upon which relief by Injunction is given 
in sueh cases have been dealt with in the preceding pages 


1 Joyce's Doetrines, 130 ; High, 
Inj., $5 478—453. 

2 Act IV of 1882, s. 66. 

з Joyce's Doctrines, 130. See 
generally as to Injunctions in re- 
spect of mortgages, ib., 127—131; 
High, Inj., ОһҺ ҮЛ; Kern Inj., 
Ch. XVII; Spelling’s Extraordi- 


nary Relief, 363 et seq. ; Hilliard 
Inj., 673—694 ; Joyce's Inj., 189— 
201. As towaste by mortgagees, 
see Act IV of 1882, s. 76 (е). 

4 Act ТУ of 15S? Ch. V. 

5 b., s. 117; as to these latter 
leases v. post, Ch. IX. 

6 Jb., s. 105, 
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of this Chapter, and it is not necessary to state again 
prineiples which, being of general application, apply as 
much to contracts annexed to leases as to all other con- 
tracts. Frequent instances of the exercise of injunetive 
jurisdiction in tort may be found in the ease of the issue 
of Injunctions for the prevention of waste by the tenant, 
whieh will be found fully dealt with hereafter in Chapter 
ІХ. Courts of Equity have shown a marked reluetance 
to interfere by Injanction with legal proceedings instituted 
hy a landlord for the eviction of the tenant in contormity 
with the accustomed procedure for such purpose in the 
absence of any elements of fraud or other special equities 
warranting relief.! 

§ 63. Under this important head of equity jurisdic- 
tion may be considered firstly, Injunctions against trustees 
generally, whether holding upon express, implied or con- 
structive trusts. Specific mention is also made under 
this head of voluntary settlements, confidential communi- 
cations, trade secrets, and Injunctions against the pubdliea- 
tion of letters, lectures or other unpublished matter and 
trusts attaching to articles in the eustody of agents: 
secondly, Injunctions against exeentors ; and, lastly, In- 
junctions against corporations, in which the jurisdiction 
rests upon trust, will be considered. 

Where the defendant is trustee of property for the 
plaintiff and invades or threatens to invade the plaintiff's 
right to, or enjoyment of, the property, the Court may 
grant an Injunetion.? The prohibition which exists against 
the grant of an Injunction, when equally eflicacious 
relief can certainly be obtained by any other usual mode 
of proceeding, does not apply to cases of breach of trust.” 
The jurisdiction to grant an Injunction in eases of trust 
is peculiar in this, that such jurisdiction, whether in 


——————— SS M 


1 High, Inj., s. 432. See further 2 Act I of 1877, s. 94. 
as to the rights of landlords and 8 Jb., s. 30, cl. (0). See Joyce's 


tenants, Ch. IX, post. Doctrines, 45. 
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cases of trust 
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fiduciary 
relation. 
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England! or this country,” rests not upon the irremediable 
nature of the mischief, but upon the breach of trust. In 
all eases of breach of trust, the plaintiff may have an 
Injunction irrespective of the question of damage.* In 
eases other than breach of trust, 16 must be shown either 
that there is no standard for ascertaining the damage, or 
that pecuniary compensation 1s not an о E 
or eunnot be got, or that an Injunction 1s necessary to 
prevent a multiplicity of proceedings.* When obligations 
arise from contract, the Court is to be guided by the rules 
relating to Specific Performanee.? The cases in which con- 
tracts may be specifically enforced are the same as those in 
which an Injunction may be granted, with this exception 
that in cases of tort the danger of multiplicity of proceed- 
ings is an additional ground for injunctive relief. Specific 
performance may be decreed when the act agreed to be done 
is in the performance, wholly or partly, of a trust.” The 
word ‘trust’ includes every species of express, implied, 
or constructive fiduciary ownership. An Injunction may 
be granted where the defendant 1s trustee of the property 
for the plaintiff.” The word * trustee * includes every per- 
son holding, expressly, by implication, or constructively 
a fiduciary eharacter.? Ап Injunction may, therefore, be 


granted against the breach of any trust, whether that trust 

! Kerr, Inj., 518; Joyce’s Doc- verbally or by writing. An ‘im 
plied' trust is а trust which is 
founded on an ппехргеѕѕеа, but 





trines, 45. 
2 Act I of 1877, ss. 91, 12. 


в Tb., s. 5%, ЇЇЇ. (7). presumed, i.e., implied intention of 
а Ib., S. 54. the party creating it. [See s. 3, Ill. 
5 um Tor 1877, s. 54. («).] A ‘constrnctive’ trust is a 
6 [l.,ss ue 2, ie trust which is raised by construe- 
1 Ib., s. 12, cl. (а). [As to the dis- tion of equity, without reference 
tinction dris een specific perform- to any intention of the parties, 
ance strictly so called and the en- either express or presumed, and 


forcement of trusts, see Fry’s Spe- althongh there should be no such 


cific Performance, $$ 38, 40; Nel- intention of the parties at all. 


son, 118.] [See s. 3, Ills. (b)—(#).] Snell's 
з Tb., s. З. An *express'trustis Equity, v. ante, p. 204. 
a trust which is elearly expressed 9 1b. БОКИ (a): 
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be express or implied or of a constructive character only.! 
Private trusts, that is, trusts whose objeet or purpose is 
not of a publie or charitable nature, are now, in the 
territories to which the Act extends? regulated by the 
Indian Trusts Aet, 1882, the third seetion of whieh 
defines a ‘breach of trust? as ‘a breach of any duty 
imposed on a trustee, as such, by any law for the time 
being in force. Chapter IIl of that Act sets forth the 
duties, and Chapter IV treats of the powers of trustees, 
whilst the Specifie Relief Act enacts? that contracts made 
by trustees in breach of the former, or in excess of the 
latter, cannot be specifically enforced and, therefore, no 
Injunction ean be granted to prevent the breach of such 
à contract.* 

The issue of Injunctions in matters of trust is an im- 
portant braneh of equity jurisdiction. A trustee may 
not пзе the powers which the trust confers on him at law, 
except for the legitimate purposes of the trust. If he 
attempt to do хо. the Court will restrain him by Injunc- 
tion from making a wanton exercise of his legal powers.’ 
In the exercise of its powers to enforce the proper per- 
formance of their duties, the Court may enjoin trustees 
trom proceeding in disregard of the conditions necessary to 
the proper exercise of their authority or from an improper 
use of such authority. The rights of the cesta que trust will 
be protected by restraining the trustee from doing any 
act inimical to his duty as such. So an Injunction will be 
granted when necessary to prevent a trustee incumbering 
the trust property by mortgage, conveyance, or contract, 
or in any other manner which would constitute a breach 
of the trust. Equity will not, however, confine its pro- 
tecting powers to the party having the beneficial interest, 


but will,in a proper ease, grant an Injunction in favour of 
! See Spelling's Extraordinary et T of 1577, s 24, ct fep 
Relief, $$ 561—570. 4 Tb., s. 56, cl. (f) 
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the trustee to restrain his cestui que trust) or co-trustee.? 
It is a principle of a Court of Equity that a trustee shall 
not be permitted to use the powers wlich the trust may 
confer upon him at law, except for the legitimate pur- 
poses of the trust ; and the Court will restrain him from 
doing so, and that although the plaintiff may have а remedy 
at law ;and while time affords no sanction to establish 
breaches of trust, the Court wall restrain the commission 
of acts in violation thereof.* 

So it has been the invariable practice when any act 
involving breach of trust is intended to be done, though 
not in its consequences irremediable, to restrain such act. 
So if 21, a trustee for В, is about to make an imprudent 
sale of a small part of the trust property. D may sue for 
an Injunction to restrain the sale, even though compensa- 
tion in money would have afforded him adequate reliet ;° 
and if А, a trustee, threatens a breach of trust, his co- 
trustees, if any, should, and the beneficial owners may, 
sue for an Injunction to prevent the breach. It would not 
be relevant to the present enquiry, nor possible without 
a review of the general law relating to trusts, to mention 
all the instances in which the Courts have interfered or 
may interfere in matters of trust. Illustrations (^) to (7) 
to section 54 of the Specific Relief Act are all examples 
of the class of cases where an Injunction is sought to 
enforce an obligation arising out of some fiduciary 
relation. Illustrations (^) and (7) have been already 
cited. In Illustrations (c) and (4), the directors stand in 
a fiduciary relation towards the shareholders. The case 
of an executor dealt with by Illustration (е) approaches 


es == — M ———— - - -— 





! Spelling op cit, 5 557. (1897). 
2 Aet I of 1577, s. 54, Ill. (b); ^ Joyce's Doctrines, 45. 
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v. Strait, 1 Hare, 146; Act I of 6 1b., Ill. (b). 
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that of a trustee and is hereinafter separately dealt with. 
Illustration (g) referring to voluntary settlements “is the 
compliment to section 24, clause (d), and section 25, clause 
(c), and Illustration (4). These show that neither a 
purchaser witli notice of a prior voluntary settlement, nor 
a vendor who has made a prior voluntary settlement, ean 
enforce specific performance of the contract; that is, in 
each case the other party to the subsequent contract may 
avail himself of the fact of the prior voluntary settlement 
as a defence to a suit for specific performance of the 
contract. Неге, in Illustration (g), we have the ease put 
of one interested under a prior voluntary settlement, 
actively interposing as against the settlor, to restrain a 
subsequent contract of sale, though we should also note 
that the Injunction does not operate here indirectly as a 
specific performance of the settlement, but only to pre- 
vent an extraneous aot in violation of it, As against the 
intending purchaser, the proper course is to give’ him 
notice of the prior settlement. It is only a settlement 
of which there might be specific performance under section 
12, clause (a), that is entitled to the indirect protec- 
tion of an Injunction as suggested hy Illustration (9)."! 
Illustrations (A) and (7), whieh are similar cases, refer to 
the equitable jurisdiction to correct abuse of confidence and 
to restrain by Injunciion the publication of confidential 
communications, papers and secrets. In all eases where 
a confidential relationship can be shown to exist, the Court 
fastens an obligation on the conscience of the party who 
has derived any confidential communication through that 
relationship, and will enforce it against him in the same 
manner as it enforces against a party, to whom a benefit 
is given, the obligation of performing a promise on the 
faith of which the benefit has been conferred? Upon this 
principle persons to whom such confidential communi- 
cations have been made, and persons into whose posses- 





? 1b., 205, 296. 2 Morison v. Moat, 9 Ha., 255. 
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sion, or to whose knowledge documents have come in 
the course of their employment, whether as legal or 
medical advisers, agents, assistants, clerks and the like, 
will be restrained by Injunction from making them public 
or communicating their contents to a stranger in breach 
In the case 
of solicitors, a distinction has been drawn between cases 


of the trust and confidence reposed in. them.! 


where the solicitor voluntarily makes a communication 
the conrse of 
his professional employment, and cases where he is required 


of what has come to his knowledge in 


to disclose what he knows by giving evidence in Court. 
In the one ease the Court will? and in the other case it 
will not? interfere by Injunction, the propriety of his being 
examined being left to the consideration of the Court 
before which he is to appear as a witness. With a 
further view to the protection of a client from the dis- 
closure of confidential communications, the Court will 
not permit a solicitor who has been employed by one 
party to a suit to act for another party to the same suit, 
either in that suit or in a transaction which flows out of it 
and is clearly connected with it against his former client.* 

Similarly if a person who has a trade secret employs 
others under a contract either express or implied, or 





! Kerr, Inj., 486; Joyce's Doc- 
trines, 128, 221. The protection 
does not, of eourse, extend to cases 


Woodrotfe's Law of Evidence, pp. 
781—800. The law relating t» pro- 
fessional communications between 


where а fraudulent transaction has 
come to the knowledge of a person 
in the course of his employment, 
since ‘fan employer can have no 
property in iniqnitous secrets." 
frartside v. Oulram, З Jur., N. 5., 
10. 

2 Lewis v. Smith, 1 Mac. & G., 
Ч 

3 Beer v. Ward, Jacobs, 77. As 
to the privilege relating to рго- 
fessional communications, see the 
Indian Evidence Act (I of 1872), 
ss. 126 — 129. Ameer Ali and 


solicitor and client, is (with the 
exception of the substitution of 
‘illegal’ for ‘criminal’ purpose 
in 5. 126) the same in India as in 
England. Framji Bhicaji v. Mao- 
hansing Dhansing, I. L. R., 18 
Bom., 263 (1893). 

а Little v. Kingswood Collieries 
Co., 230 Ch. D., 733. This prin- 
ciple does not extend to questions 
arising nnder the practice of ve- 
tainer of counsel. Baylis v. 
Grout, 2M. & K., 317. See gene- 
rally Kerr, Inj., 459—491. 


INJUNCTIONS IN THE CASE OF CONTRACT. 209 
under a duty, express or implied, those others may be re- 
strained by Injunction from disclosing the secret.! 

Analogous cases may be found in the rules regulating 
the issue of Injunctions against the publication of letters? 
and other unpublished matter. The receiver of a letter 
has the right to the possession of it, but he has no right, 
subject to certain recognised qualifications, to publish it 
without the consent of the writer. On the other hand as 
the right to publish belongs to the writer, the receiver 
cannot prevent its publication. Should the receiver threat- 
en to publish the letter, he may be restrained by Injunc- 
tion from so doing,’ and the Court may order the letter 
to be destroyed.* 

Similarly the publication of lectures may be restrained, 
when such publication is a violation of trust or confi- 
dence. In the case of other unpublished manuscripts, 
drawings and the like, the author and composer has an 
absolute property in his work before publication. He 
may prevent publication. He has a right to the first 
publication, and whoever deprives him of that privilege 
is guilty of a wrong which the Court will endeavour to 
restrain. In restraining by Injunction the publication of 
a manuscript or other unpublished matter, the Court 
exercises an original and independent jurisdiction not for 
the protection of a merely legal right, but to prevent 
what in equity the Court considers and treats as a wrong, 
whether arising from a violation of an unquestionable 





1 Act I of 1577, s. 54, Ill. (2); 
Kerr, Inj., 491, 492; Joyces Doc- 
trines, 224, 225 ; Spelling op. cit., 
5 5608; Merryweather v. Moore 
(1892), 2 Ch., 513. 

2 It has, however, been said that 
the Court interferes to protect the 
vendor’s right of property and not 
because letters are written in 
confidence: Gee v. Pritchard, 2 
Swanst., 426; but see also Kerr, 


Inj., 498, 491; Spelling op. cit., 
8 567. 
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ib., 500. 

ә Caird v. Sime, 12 App. Oa., 
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right or from a breach of contract or confidence.! The 
exclusive right of the author or composer ceases проп 
publication. After publication the right exists only by 
Statute under the name of copyright, and the jurisdiction 
by interlocutory Injunction against the violation of copy- 
right is in aid of the legal right, and is founded upon the 
nevessity of protecting the property from irreparable 
damage pending the trial of the right.’ 

Equity will, when there is a duty incumbent upon one 
oceupying an ordinary relation ах that of agent, to deliver 
a thing ¿n specie, attach a trust to the article to compel 
such delivery, and enjoin its transfer to another person 
than its owner.? 

With regard to the parties who should sue for an In- 
junction in cases ot breach of trust, either the beneficial 
owners or the co-trustees may хо sue Where a person 
has a common interest with others in a trust fund or trust 
estate, he may sue on behalf of himself and the others for 
the protection of the property by Injunetion.® With re- 
gard to suits against companies and corporations see $$ 
62 (it), 63 Gti). In the ease of the alleged breach of any 
express or constructive trusts created for publie, charitable 
or religious purposes, the Advocate-General or two or more 
persons having an interest in the trust with his consent may 
sue in respect of such breach of trust. Though the pro- 
tection and proper administration of trusts is a matter of 


| Prince Albert v. Slrange, T ^ Act I of 1577, s. 
Mac & G., 42. See as to this 


54, Til (ae 
Vaman у. Municipality of Shola- 


Merryweather v. Moore (1892), 2 
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3 Spelling ор. cit., 8005 ; Somerset 
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Read, 3 Ves., 165. 
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great importance, great care should be exercixed in the 
granting of interlocutory Injunctions against trustees, lest 
by tying their hands the trust estate may be left without 
а representative. The trustee should not be divested of 
his trust, until he has had an opportunity of answering, 
except in a ease of pressing necessity and imminent pro- 
bability of great danger and detriment from delay. The 
charges should be specific and the writ will not be awarded 
in the first instance upon mere general charges of abuse 
and violation of trust.’ 

No suit against a person in whom property has become 
vested in trust for any specific purpose, or against his 
legal representatives or assigns (not being assigns for 
valuable consideration) for the purpose of following in 
his or their hands such property is barred by any length 
of time.* But a suit by trustees against their co-trustees 
praying for an Injunction to restrain the defendants from 
excluding them from management is not within the 
operation of the lastmentioned section.’ 

Much of the former jurisdiction of equity to control 
by Injunction and other equitable remedies is now exer- 
eisable by the Court of Probate Jurisdiction. The Probate 
Division in common with the other Divisions of the High 
Court in England has power to grant Injunctions, and 
to appoint Receivers under and by virtue of the Judicature 
Act. And though other Divisions of the Court may also 
have powers in respect of a deceased’s estate, yet applica- 
tions which are properly made in the Probate Division 
wil not, if made elsewhere, be encouraged.* In this 
country in which the same Courts exercise concurrently, 
the ordinary Civil and Testamentary and Intestate Juris- 
dictions, the power to grant Injunctions in these matters 





t Spelling’s Extraordinary Re- 
lief, S 558. 

2 Act XV of 1877 (Limitation), 
s. 10; see eases cited in Mitra’s 
Limitation Act, 3rd Ed., 589—596. 


е Kanga Pot. v. Baba, I. L. R., 
20 Mad., 398 (1897). 

*Spelling’s Extraordinary Re- 
lief, 58 271, 585; Williams on Exe- 
cutois, Ith Ed., pp. 187, 433, 1953. 


(11) Injunctions 
against execu- 
tors and 
administra- 
tors. 
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is, as is now the case in England, based upon Statute. 
The equitable jurisdiction to interfere by Injunction isrefer- 
able to the trust relation which, notwithstanding the inerease 
of legislation on the subject, executors and administrators 
still hold to all parties interested in the estates entrusted 
tothem.! Persons entitled to relief by Injunction against 
executors and administrators are those directly entitled to 
the beneficial interest, either as heirs or devisees, in the estate 
in the actual charge of executors or administrators, or 
persons less directly interested as being creditors of the 
deceased’s estate. The Court will restrain all breaches 
and abuses of trust with regard to the disposition of the 
assets. So if an executor, through misconduct or insol- 
vency, is bringing the property of the deceased into 
danger, the Court may grant an Injunction to restrain him 
from getting in the assets,? and will otherwise interfere for 
the protection of the estate. The Court will not restrain an 
executor from parting with the assets, unless a case of past 
or probable misapplication of them has been made out.’ 
Creditors will not, as a general rule, be entitled toan Injunc- 
tion except in the case of waste or mismanagement where- 
by payment of the indebtedness to them is imperilled. 
And an Injunction is properly granted against executors, 
who refuse to distribute the estate rateably among the 
ereditors and in accordance with ihe terms of the devise 
and are theatening to secure certain favoured creditors 
not entitled to preferenee.* There is nothing to prevent 
several creditors or legatees severally instituting actions 
for administration ; but, as a general rule, a stay of pro- 
ceedings will be directed when a deeree for administration 
has been made in any of such actions, inasmuch as such 
decree is for the benefit of all creditors who may all 
come in under it and receive payment of their debts in 


! Spelling op. cit., S 512. ^ Elam v. Elamm, 72 Ga., 102 
2 Act I of 1877, s. 54, Ш. (e); (Amer.); Depav v. Moses, З Johns., 
Kerr, Inj., 508. Ch. 349 (Amer.), cited in Spelling 


3 Kerr, Inj., 509. op. cil., p. 465. 
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due course of administration! If А in an administra- 
tion-suit, to which a ereditor D іх not а party, obtains 
a decree for the administration of C's assets, and if JD 
proceeds against C's estate for his debt, A may sue for 
an Injunction to restrain B.? The jurisdiction is not 
confined to those entitled to the beneficial interest in 
the trust fund in charge of executors and adminis- 
trators, but will in. proper cases be administered in 
their favour. Relief is as freely granted in favour of, 
as against, executors and administrators, where neces- 
sary for their protection in administering the estate. 
So ап Injunction has been granted before probate on the 
application of a person appointed executor to restrain 
another person appointed co-executor from intermeddling 
with the estate and improperly dealing with it before 
probate.* 

In all suits concerning property vested in a trustee, 
exeeutor or administrator, when the contention is between 
the persons beneficially interested in such property and a 
third person, the trustee, executor or administrator, shall 
represent the persons so interested, and it shall not ordi- 
narily be necessary to make them parties to the suit. 
But the Court may, if it thinks fit, order them or any of 
them to be made such parties. When there are several 
executors or administrators, they shall all be made parties 
to a suit against one or more of them. Provided that 
executors who have not proved their testator’s will, and 
executors and administrators beyond the local limits of 


1 Williams on Executors, 1802, 
1908; Spelling op. cif., 3582; Soobid 
Chunder Law ху. Russick Lal] 
Mittey, I. L. R., 15 Cal., 202 (1885). 

2 Act I of 1877, s. 54, IN. (q); 
Luteheemund Sett у. S. M. Komal- 
money Dossee, 1 Ind. Jur. N. 5,9 
(1866). 

In the last mentioned case, it was 
held that the application was pro- 


perly entitled in the original pro- 
ceeding in which the order for 
administration had been made. 

3 Spelling op. cit., § 573. 

* In the goods of Moore, 13 Р. 
D., 36; see Williams op. cit., 1953 ; 
as to the exeentor's right to an In- 
junetion,see Willianis op. cit.,1799; 
and cf. Act I of 1877, s. 51, Ш. (y). 

S Civ. Pr. Goede, 007: 


(iii, Injunc- 
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the jurisdiction of the Court, need not be made parties.! 
Unless the Court directs otherwise, the husband of a 
married administratrix or executrix shall not bea party to 
a suit by or against her.? 

The jurisdiction of the Court to interfere by Injune- 
tion against the acts of public eorporations of whatever 
nature is based upon the relation of trust. A corporation, 
like an individual, may dispose of its property, and the 
Court will not interfere, unless a trust and a breach of 
that trust is established. If corporate property be affect- 
ed by a trust, the power and jurisdiction of the Court to 
enforce und execute the trust attaches equally as it does 
upon other property. Public functionaries or bodies in- 
eorporated by Statute for a partieular purpose or the 
promotion of a publie benefit, may not exceed the juris- 
dietion, which has been entrusted to them by the Legisla- 
ture. So long as they strictly confine themselves within 
the limits of their jurisdiction, and proceed in the mode 
which the Legislature has pointed out, the Court will not 
interfere to see whether any regulation or alteration, 
which they make, is good or bad ; but if, under pretence 
of an authority which the law does give them to a certain 
extent, they go beyond the line of their authority, and 
assume to themselves a power which the law does not 
give them, the Court no longer considers them as acting 
under the authority of their commission, but treats them as 
persons acting without legal authority.* 

Where a publie body has received by Statute a disere- 
tionary power and is laid under an obligation to do a 
particular thing, such as to levy and collect a rate, an 


3 Ib., s. 438. 

3 Jb., s. 439. 

* Kerr, Inj., 566; High, Inj., 
Chs. XXI, ХХІІ; Spelling's Extra- 
ordinary Relief, Ch. XVI. Seealso 
Gluck and Becker’s Receivers of 
Corporations, 2nd Ed.; and Joyce's 


Inj., p. 718 (Corporations and 
Quasi-Corporations). 

4 Frewin v. Lewis, 4 My. & Cr., 
249, 254 ; 9 Sim., 66 ; Joyce's Prin- 
ciples, 24, 25; Kerr, Inj., 568; see 
High, Inj., $ 1308 et seq., as to In- 
junctions against public officers, 
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Injunction cannot be granted by a Court so as to deprive 
such public body of the power of exercising its discre- 
tion or to prohibit it from discharging the obligation.’ 
In the case of corporations for charitable purposes 
such as hospitals, free schools and the like, the Court has 
no jurisdiction to interfere with the visitorial power unless 
it finds a breach of trust ; but where there is a breach of 
trust the Court will interfere to see the trusts properly 
performed notwithstanding that there may be a general 
or special visitor. A municipal corporation is considered 
to hold a similar relation to the citizens and taxpayers 
within its boundaries as that held by a private corpora- 
tion to its members ; that is it occupies the relation of a 
trustee. As agents and trustees, those. for the time occu- 
pying municipal offices may be called to account in 
equity by various actions and restrained by Injunction 
from all breaches of trust and abuses of power.’ In the 
case cited below* the Court observed as follows :—“ There 
ean, I think, be no doubt that if the Port Trustees 
or any other corporation or public company in Bom- 
bay were to do or attempt to do any act in excess of their 
powers, as contained in the Charter or Legislative Act 
from which they derive their being, and such acts would 
be injurious to the rights of property of an individual, 
such individual would, on general principles, have a right 








! The Municipat Commissioners 
Jor the Town of Madras v. Branson, 
I. L. R, 3 Mad., 291 (1881). See 
Joyce's Inj., 730. 

3 Kerr, Inj., 572 ; as to munici- 
pal corporations see ib., 507, Joyce's 
Inj., 718, and post; spiritual or 
ecclesiastical corporations, Kerr, 
Inj., 573; quasi-corporations aggre- 
gate, Joyce’s Principles, 299; quasi- 
corporations sole; Joyce’s Inj., 
758; and as to clubs, societies and 
castes. ` t 

° Spelling’s Extraordinary Re- 


lief, 8 676; High, Inj., 8 1236. See 
New London v. Brainard, 22 Conn., 
552-6 (Amer.), cited in Joyce’s Inj., 
131. Municipal Acts frequently 
expressly declare that municipal 
funds are to be held and applied by 
the municipality as trustees. Sce 
Vaman v. Municipality of Shola- 
pur, I. L. R., 22 Bom., 652 (1897). 
4 Shepherd у. The Trustees of the 
Port of Bombay, І. L. R., 1 Bom., 
132, 142, cited with approval in 
Vaman у. Municipality of Shola- 
pur, I. L. R., 22 Bom., 651 (1897). 
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to the protection of this Court by Injunction or other 
appropriate relief." Soa suit will lie at the instance of 
individual taxpayers for an Injunction restraining a muni- 
cipality from misapplying its funds,! as also to restrain 
by Injunction a municipality from levying an illegal tax.? 

A contract made by, or on behalf of, a corporation or 
public company created for speciai purposes which is 
in excess of its powers cannot be specifically enforced, 
and therefore no Injunction can Бе issued in respect of 
the breach of such a contract. 

With regard to the parties in an action against a corpora- 
tion, the English rule is that, if there is a trust for public 
purposes, or the act complained of affects the revenues of 
the corporation, the suit should be instituted by the Attor- 
ney-General at the instance of a relator or, if he declines 
to interfere, a certain number may file a bill on behalf of 
themselves and others making the Attorney-General defend- 
ant. Ifthe trust be of a private nature the Attorney-General 
should not be a party.* In the case of publie charities 
the Code of Civil Procedure provides for a suit at the 
instance of the Advocate-General or two or more persons 
interested in the trust, who have obtained his consent. 


! Vaman v. Municipality of junction with the exercise of a 


Sholapur, I. L. R., 22 Bom., 616 
(1897); as to the misapplication of 
corporate funds, see Kerr, Inj., 
569—571. 

-3 The Surat City Municipality v. 
Ochhavaram Jamnadas, І. L. R., 
21 Bom., 630, 635 (896): iu this 
case the Injunction which had 
been granted by the first Court 
was dissolved and the suit dismiss- 
ed upon the ground only that the 
tax was legally imposed. In the 
earlier ease of Hormasji Karsetji 
v. W.G. Pedder, 12 Rom. H.C. R., 
199 (1875), the Court appears to 
have donbted whether the Court 
ought to interfere by way of In- 


right, or alleged right, of officers 
of a municipal body to levy taxes 
and dues. It is, however, submit- 
ted that Injunction is the proper 
remedy to prevent the collection 
of an illegal tax (see Spelling's 
Extraordinary Relief, $ 644, aud 
Ch. XV, passim, where the sub- 
ject of Injunctions pertaining to 
taxation is fully dealt with)—at 
any rate where there are special 
circumstances attending thethreat- 
ened injury to distinguish it from 
а mere trespass. High, Inj., $ 485.. 

8 Act I of 1877, s. 21, cl. (f). 

* Kerr, Inj., 567. 

5 Civ. Pr. Code, s. 539. 
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In other cases, where there are numerous parties, one party 
may sue or defend on behalf of all in the same interest.! It 
has further been held that as an individual shareholder or 
policy-holder may sue a company in the funds of which he 
is interested, an individualratepayer, though his personal 
interes& may be small but not less real, may sue a muni- 
cipal corporation to the fuuds of which he contributes and 
in the proper application of which he is necessarily 
interested? An Injunction directed to a corporation or 
publie company is binding not only on the corporation 
or company itself, but also on all members and officers of 
the corporation whose personal action it seeks to restrain. 

It has been held that delay in making an application 
to restrain a corporation from applying the corporate funds 
to other purposes than the proper purposes of the Aot is 
not material.* 








? Ib., в. 30. of the Specific Relief Act. 

з Vaman v. Municipalily of з Civ. Pr. Code, s. 495. 
Sholapur, I. L. R., 22 Bom., 616 ^ Attorney-General v. Eastlake, 
(1897), in which the plaintiti’s suit 11 Ha.. 223; Attorney-General v. 
was held not to fall within the Mayor, &c., of Plymouth, 1l W. R. 
prohibition of clause (Л) of s. 56 — (Eng.) 445. 
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$64. So far, the meaning of an Injunction as a form 
of relief, the principles upon which, and the practice 
according to which, it will be granted, together with the 
issue of Injunctions in the case of judicial proceedings, 
contract, transfer of property and trust, have been dealt 
with. There now remains for consideration only the 
question of the grant of this relief in cases of tort. It 
is not proposed, and it would indeed be beyond the scope of 
this work, to deal in detail with the substantive law of torts 
or (which would in effect amount to the same thing) to 
enumerate every particular instance in which an Injunction 
has been, or may be, granted in respect of the threatened 
commission of a tort. In India the general principles 
governing the grant of this form of relief whether 
arising in contract or tort have been codified by the 
Specific Relief Act. Whilst a correct apprehension 
of these principles is of the first importance, the cases to 
be found in the books under the various heads of tort 
are for the most part mere applications of those principles 
to the various circumstances which are the subject- 
matter of the general law of torts. The Chapters of this 
work, therefore, treating of Injunctions in cases of contract 
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and tort do not purport to deal with all the instances in 
which an Injunction has been, or may be, granted against 
а threatened breach of contract or commission of tort. 
Such a treatment of the subject-matter would in fact, 
involve a complete discussion both of the law of contract 
and tort together with a mere repetition of the fact that 
injunctive relief is available wherever there is a threat- 
ened breach of an obligation imposed by that law. АП 
that is really necessary is to ascertain first, whether under 
the substantive law relating to contract and tort there is 
an obligation, the breach of which 1s threatened: secondly, 
whether the general principles regulating the grant of 
Injunctive relief permit of such remedy under the parti- 
cular circumstances of the case. 
given of cases in which an Injunction has been, or may 
be, issued are so given as illustrations merely of the 
practical working of those géneral principles which are the 
real subject-matter of this work. 

There is no codified substantive law of torts in India. 
Such law must, therefore, be sought for in the English and 
Indian case-law and text-books.* 

The position of the law of torts in the field of juris- 
prudence has been described as follows :— The members 
of a political society necessarily impinge upon the free 
action of each other. The law determines what 


Such instances as are 


! In 1886 Sir Frederick Pollock 
completed adraftof a Civil Wrongs 
Bill for the Government of India 
which in certain places departs 
from the existing English law and 
which will be found at p. 536 of 
his fourth edition of the Law of 
Torts. The draft, however, was 
not proceeded with. 

? See, as to the general Law 
of Torts, Pollock on Torts, 4th ed. 
(1895) ; Clerk and Lindsell's Law 
of Torts, 2nd ed. (1896); Ball’s 


Leading Cases on the Law of 
Torts; Innes’ Principles of the Law 
of Torts (1891) ; Underhill’s Law of 
Torts, 6th ed. (1894); Bigelow’s 
Elements of the Law of Torts; 
Alexander’s Indian Case-law on 
Torts, 3rd ed. (1891); Collett’s 
Manualof the Law of Torts, 7th 
ed. (1895)  Text-books dealing 
with specific branches of the law 
of torts are mentioned in succeed- 
ing pages. 
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amount of freedom of action each member may exercise. 
The rights of each within the limits so determined to 
the unfettered enjoyment of the benefits of social life, so 
far as they are enforceable by the State, are called his 
legal rights, and every other person in the community is 
under a legal duty to respectthose rights by so ordering 
his conduct as to abstain from causing a violation of them. 
Every legal ducy v wards a person presupposes in him a 
privilege to invoke the law (1) to protect him against 
any breach of the legal duty, or if the legal duty be 
violated ; (2) to cause restitution to be made or compensa- 
tion to be given to him. 

A tort or injury is a violation of a present right. The 
right involved in a tort is distinguished from that in a con- 
tract by its being in actual enjoyment at the time of the 
commission of the tort, while that of a contract is the right 
to the fulfilment of a promise made by some person. 
Further, contractual rights are rights against determinate 
or known persons, while those with which torts are con- 
cerned are styled rights as against indeterminate persons, 
because it cannot be known beforehand who will violate 
them. It is a right zu rem, whilst rights, arising out of 
contract, transfer of property or trust dealt with in Chapter 
ҮІ, are rights ¿n personam or rights of that nature. 

. Both rights may be violated, but in the case of a con- 
tract the violation is and must be by the other party to 
the contract, while in the ease of a tort it may be by any 
member of the community or class of the community. 
The law of torts forms a portion of private law which is 
concerned with questions as between man and man as 
distinguished from public law which is concerned with 
questions (1) between individuals and the community as 
in eriminal law, or (2) between the community and 
another community as in publie international law. Law 
again, whether public or private, consists of two portions, 
one of which. called substantive law, deals with rights 
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and the other, called adjective law, with the methods by 
which substantive law is administered.’ Injunctions have 
only a place in private law. The law of torts forms a 
part of the substantive portion of private law. The law 
relating to Injunctions forms a part of the adjective por- 
tion of private law or the law of procedure. 

A tort has -been theoretically defined to be the unau- 
thorized prejudicial interference of some person by act 
or omission with a right ¿in rem of another person ; and 
the conduct which brings about the prejudicial interfer- 
ence is said to be tortious. Considered more practically 
and from the point of view of English jurisprudence, 
a tort 18 an act or omission ‘giving rise, in virtue of 
the common law jurisdiction of the Courts, to a civil 
remedy, which is not an action of contract. It is com- 
monly said to be an actionable wrong independent of 
contract. 

Torts may constitute : (1) personal wrongs, viz., (a) 
wrongs affecting the safety and freedom of the person, such 
as assault, false imprisonment and the like ; (b) wrongs 
affecting personal relations in the family, such as seduction, 
enticing away of servants ; (c) wrongs affecting reputation, 
such as slander and libel; (d) wrongs affecting estate 
generally, such as deceit, slander of title, malicious pro- 
secution. (2) Wrongs to property, viz., (a) trespass, (ф) 
waste, (c) interference with rights analogous to property, 
such as private franchise, patents, copyrights. (8) 
Wrongs to person, estate and property generally, such as (a) 
nuisance, (b) negligence, (с) breach of absolute duties 
specially attached to the occupation of fixed property, 
to the ownership and custody of dangerous things, and 
to the exercise of certain publie callings.* 





! Innes’ Principles of the Law Underhill’s Law of Tort, 6th ed., 
of Torts (1891), pp. 1—5. Hl p. 9.. 

INID. р: 2. * Pollock on Torts, р. 7: to the 

з Pollock on Tort, р. 4; see also classification there given the tort 
the fuller definition given in of waste is added. 
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§65 Generally speaking, every person who has been 
injured by the commission of a tort may maintain an action 
therefor... An Injunction, however, cannot be granted, 
where the applicant has no personal interest in the 
matter.? The question, whether a right of action for a 
tort is assignable so as to entitle an assignee to sue in his 
own ae isone which apparently has never been decided. 
though presumably, when the question arises, it will 
be held that the general rule is that it cannot be so 
assigned.’ As to the effect produced on liability for a 
wrong by the death either of the person wronged or 
the wrong-doer, the general rule expressed in the form 
of the maxim “actio personalis moritur cum persona” 
is that the right to sue and the lability to be sued 
for torts, ceases with the life of either party.* But the 
rule does not apply where the tort consists of: (1) the 
appropriation by the defendant of specifie property or its 
proceeds or value belonging to the plaintiff ; (2) an injury 
committed by the deceased within one year before his 
death ; 9 (3) or an injury which has occasioned pecuniary 
loss to the estate of a deceased committed within the same 
time? ; (4) an injury causing the death of the deceased, 
he or ae Jeaves a wife, Басы parent or child.® es 
quently, to the passing of the last mentioned Асі, it was 








! There are some exceptions ; so * Phillips v. Hot 24 Ch. 
an alien enemy can only sue with D., 439; Pollock, op. cit., 65, 66; 
the permission of the Governor- Clerk and Lindsell, op. cit., 45, 46, 
General. Civ. Pr. Code, s. 430, 6 Act XII of 1855; Gokul 
and a Corporation cannot sne for Chandra у. Basik Begum, Mar., 
a tort merely affecting its reputa- — 341, which ruling as regards an 
tion. Mayor of Manchester v. action for defamation is not now 
Williams, 1891, 1 Q. B., 91; see law: see Act X of 1865, s. 268; 
Underhill, op. cit., 51; Clerk and Act V of 1851, s. 89. 


Lindsell, op. cit., 34. 1 Id. ; Haridas Ramdas v. Ram- 
3 Act I of 1877, s. 56, cl. (А). das Mathuradas, I. L. R., 13 
3 Clerk and Lindsell, op. cit., Bom., 677 (1889). 

46—19. ® Act XIII of 1855; see Alex- 


^ Underhill, ор. cit., 129; ander, op. cit., 273—278, and cases 
Pollock, op. cit., 55; Clerk and еге cited. 
Lindsell, op. cit., 41. 9 Act X of 1865, s. 268. 
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enacted by the Suecession Act and the Probate and 
Administration Act! that all demands and rights to 
prosecute or defend a proceeding, existing in favour of 
or against a person at the time of his decease, survive to 
and against his executors or administrators ; except causes 
of action for defamation, assault, or other personal injuries 
not causing the death of the party ; and except also 
where, after the death of the party, the relief sought 
could not be enjoyed, or granting it would be nugatory. 

As to the persons. who may be sued, generally speaking, 
every person who commits a tort not arising out of the 
performance of a contractis liable to be sued.ë No person 
can be sued for a tort arising ont of the performance 
of a contract, who would be ineapable of entering into that 
contract. The Sovereign, however, cannot be sued ; bnt 
this exemption is personal and does not extend to publie 
officers of State acting on behalf of the Crown. The 
agent is responsible even though the aet be directly 
ordered by the Crown. Nor can foreign sovereigns or 
ambassadors of foreign powers be sued. An Injunction 
cannot be granted to interfere with the public duties of 
any department of the Government of India or the Local 


1 Act V of 1881, s. 89, 

2 See as to the effect of death, 
marriage or insolvency’ of parties 
on pending suits, Civ. Pr. Code, 
Ch. XXI; as to the effect of 
insolvency, see Underhill, op. cit., 
131; Clerk апа Lindsell, 36, 37; 
Civ. Pr. Code, s. 370. A cause of 
action arising out of a statutory 
duty to the deceased survives to 
his executors; Peebles v. Oswald- 
twistle Urban District Council, 2 
Q. B. (1896), 159. 

3'The suggested exception of 
torts depending upon fraud or 
malice committed by persons 
mentally incapable of such (Under- 
hill, op. cit., 52; Clerk and Lindsell, 


37, 39) is no real exception (Pollock, 
ор. cit., 43). A corporation is liable 
to be sued, for a tort of the thing 
done or omitted is within the 
purpose for which the corporation 
exists ; if not, the person authori- 
sing or committing the tort can 
alone be sued. Underhill, 52, 55 ; 
Pollock, 53; Clark and Lindsell, 
49-52, B 

* Jennings v. Rundall, 8 T. R., 
335; Burnard v. Haggis, 14 
C. B., №. S., 45; Underhill, 55: 
Pollock, 49. | 

5 Clerk and Lindsell, 31 ; Rogers 
v. Rajendro Dutt, 8 M. I. A., 130, 
131 (1860). 
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Government, or with the sovereign acts of a Foreign 
Government.! When several persons join in committing a 
tort, the general rule is that each is responsible for the in- 
jury sustained by their common act, the liability of the 
wrong-doer being, as a general rule, joint and several.’ 
Whoever commits a wrong is liable for it himself. It is 
no excuse that he was acting as an agent or servant on 
behalf and for the benefit of another. But that other may 
well be also liable ; and in many cases a person is held 
answerable for wrongs not committed by himself ;% as 
when the wrong is committed by agents, servants or 
contractors.* 

§ 66. The remedies, available in the case of tort commit- 
ted or threatened, are compensation for the injury by the 
grant of damages, and Injunctions to prevent the com- 
mission or continuance of the tort. 

As in cases of breach of contract, the ordinary remedy 
in case of tort lies in damages. There is no fixed rule 
for estimating damages in cases of injury to the person. 

The damages in respect of injuries to property are to 
be estimated upon the basis of being compensatory for 
the deterioration in value caused by the wrongful act, 
and for all natural and necessary expenses incurred by 
reason of such act. Where any special damages have 
naturally and in sequence resulted from the tort, they may 
be recovered but not otherwise, and the damages awarded 
must include prospective damages or the probable future 
injury resulting to the plaintiff from the tort. The Court 
may consider circumstances of aggravation and miti- 


2 Act I of 1877, в. 56, cl. (d.) ” stance that the defendant was 
3 Clerk and Lindsell, 53; Alex- acting under orders is no answer 
ander, op. cit., 55; Ganesh Singh to a claim for an Injunction: 
v. Ram Raja, 3 B. L. R., P. C.,44 Collard v. Marshall (1892) 1 Ch., 
(1869); . but see Krishna Mohun 575. 
Bysack v. Kunjo Behari Bysack, ^ See Clerk v. Lindsell, 58—90 ; 
9 C. L. R., 1 (1881) Pollock,67 —95 ; Underhill, 56—88; 
8 Pollock, 67. So the circum- Alexander, 47, ct seq. 
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gation. Damages in actions of tort founded upon con- 
tract must be estimated in the same way as they are 
estimated in breach of contract.’ 

In addition to the remedy by action for damages (b) Injune- 
in respect of torts which have actually been committed, *'°™ 
there is, in certain cases, an ancillary remedy by way of 
Injunction to prevent the commission of torts which are 
threatened or anticipated or in cases of continuing injuries 
to restrain their continuance. Specific relief will be granted 
by way of Injunction, to prevent the breach of an obliga- 
tion existing in favour of the applicant, whether expressly 
or by implication.? The term © obligation " includes every 
duty enforceable by law, and, therefore, all those duties 
corresponding to rights ¿n rem which are the subject-matter 
of the law of torts. Torts of all kinds may be restrained 
by Injunction. Theoretically it would seem that the Court 
has jurisdiction even to issue an Injunction against the 
threatened commission of such a personal tort as an 
assault. But whether it would ever exercise that power 
is another question, since the proper remedy of а person 
who is under apprehension of an assault is to apply under 
the criminal law to have the defendant bound over to 
keep the peace.’ 

Injunctions are rarely. granted in the case of personal 
wrongs. Injunctions have, however, been issued against 
the publication of libel? and against slander of title. 








! Underhill, 95-112; see also по pretence for inflicting that 


Alexander, 3—10; and Indian cases 
there cited ; Mayne on Damages ; 
Collett’s Law of Torts and the 
Measure of Damages. Clerk and 
Lindsell, op. cit., Ch. Vf. 

2 Act I of 1877, s. 51; as to tem- 
porary Injunctions, see ss. 492, 493, 
Civ. Pr. Code, see also Clerk and 
Lindsell, 677, e£ seq. ; ** the moment 
you find there is a legal principle, 
that а man is about to suffer a 
serious injury, and that there is 


injury upou him, it appears to 
me that the Court ought to inter- 
fero," per Jessel, M. К., in Aslatt 
v. Corporation of Southampton, 16 
Ch. D., 148 (1880). 

з Act I of 18977, s. 3. 

4 Clerk and Lindsell, 678, 679; 
cf. Act I of.1377, S30, cl. (i). 

5 See Act I of 1877, s 55, ill. (е), 
which shows that Injuuctions may 
be granted in the case of wrongs 
not injurions to property. 


Principles 
upon which an 
Injunction 
will be granted 
in cases of 
tort. 
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The most frequent instances of the exercise of Injunctive 
jurisdiction occur in the case of wrongs to property or to 
person and estate and property generally. And so Injune- 
tions have been and are commonly granted against tres- 
pass,! wasto,? disturbance of easements,’ infringements of 
patents? copyright,’ piracy of trademark, and nuisance? 
The question of the grant of Injunctions in the case of 
defamation, and in these latter cases of wrongs affecting 
property, and to stay wrongful acts of a special nature, is 
dealt with in subsequent Chapters of this work. 

S07. An Injunction will only be granted to prevent the 
breach of an obligation that is a duty enforceable by law.* 
There must, therefore, be in the first place, a legal right 
and an invasion or threatened invasion of that right. It 
is not, however, in every case of injury or threatened 
injury that the Court will interfere by Injunction. The 
Court must Бе satished that the injury which is appre- 
hended will be either continuous or frequently repeated 
or serious. In particular, an Injunction will not be 
granted to prevent on the ground of. nuisance an act of 
which it is not reasonably clear that it will be a nuisance.? 
It is not, however, necessary that actual injury should 
have been suffered. When there is a practical certainty 
that substantial damage is imminent, the plaintiff may 
apply for an Injunction at once without waiting until it 
has actually happened.? In order to maintain an action 
at common law, actual damage had to be made out: 
but it was not necessary to show that in an action for an 
Injunction. It was and is sufficient to shew that what 





1 See ib., s. 54, ill. (o). % Act I of 1877, ss. 54, 3; v. ante 

3 See ib., ills. (2), (m), (n). p. 100. 

3 See ib., s. 55, ill. (a). 9 Act I of 1877, з. 56, cl. (g). 

* See ib., s. 51, ill. (и). 39 Clerk and Lindsell’s Torts, 

5 See ib., ill. (v). 679, 680, 681, as to serious damaze, 

6 See ib., ill. (ш) and Explanation у. ante, p. 106; and Воуѕоп у. Deane, 
to that section. I. L. R., 22 Mad., 251 (1898). 


* See ib., ills. (r), (s), (£). 
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has been done is likely to produce damage.’ Where 
an act threatening danger to a person's land is such 
that injury will inevitably follow, a Court may grant 
а perpetual Injunetion restraining the continuanee of 
that act, even thongb no damage has actually oceurred 
before institution of suit. And where actual injury has 
occurred subsequently to the filing of the plaint, the 
plaint may be amended so as to show the nature and 
extent of sueh injury.? Thus, in the ease last cited, the 
plaintiffs and defendants owned adjoining lands. Close to 
the boundary line the defendants dug a trench 110 feet 
long and 9 feet deep, the sides towards the bottom sloping 
in the direction of the plainüff's land. The plaintiff sued 
for a perpetual Injunction restraining them from continu- 
ing to dig, for the cost of filling up the excavation, and 
tor other relief. The defendants pleaded that they had a 
right to dig as they pleased on their own land, and, that 
аз the plaint did not. allege any injury, it diselosed no 
cause of action. The first Court held that no canse of 
aetion aecrued until damage had aetually oceurred, and 
therefore dismissed the suit. Upon appeal to the High 
Court the learned Judges, in dealing with an order of 
remand which had been made, observed as follows :— 

* If the Munsiff was right in holding that actual 1 injury у 
would alone give a cause E action, Ta he was right in 
dismissing the suit, because anything that legen sub- 
sequent to the institution of the suit could not supply : 
cause of aetion which did not exist before. In our opin- 
ion he was wrong in his view of the law. А suit for 





- 154), 


1 Mellin v. White, 1891, 3 Ch., 281. 
See as to the observations made in 
this ease on appeal (1895, A. C. 
Clerk and Lindsell’s Torts, 
684, 685, where it is, pointed out 
that certain passages in the judg- 
ments of the appeal Court must 
not be understood as throwing any 


doubt upon the pessibility of bring- 
ing an action for an Injunetion 
quia timet before any damage has 
actually happened. 

3 Bindu Basini Chowdhrani v. 
Jahnabi Chowdhrani, Y. L. R., 24 
Cal., 260 (1896). 
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Injunction may be a suit for preventive relief, and, under 
sec. 54 of the Specific Relief Act, a perpetual Injunction 
may be granted to prevent the breach of an obligation 
existing in favour of the applicant, whether expressly 
or by implication. The same section provides that when 
a defendant invades or threatens to invade tbe plaintiff's 
right to, or enjoyment of, property, the Court may grant 
а perpetual injunction in certain specified cases. Hlus- 
tration (r) attached to the same section indicates a case 
in which an Injunction may be sued for to restrain'a defend- 
ant from doing an act which threatens injury to the plain- 
tiff’s property, although no such injury had actually ensued. 
In the case of Pattison v. Gilford! the Master of the Rolls, 
speaking of the principles upon which a Court of 
Equity interferes when an Injunction is asked for, says : 
‘I take it that, in order to obtain an Injunction, a plain- 
tiff who complains, not that an act is an actual violation 
of his right, but that a threatened or intended act, if 
carried into effect, will be a violation of the right, must 
show that such will be an inevitable result. It will not 
do to say a. violation of the right may be the result; the 
plaintiff must show that a violation will be the inevitable 
result.’ And then he proceeds to cite a case decided by 
Lord Tottenham, and another case in which the Lord 
Chancellor says: ‘I consider this Court has jurisdiction 
by Injunction to protect property from an act threatened, 
which, if completed, would give a right of action. I by 
no means say that in every such case an Injunction may 
be demanded as of right, but if the party applying is 
free from blame and promptly applies for relief, and 
shows that by the threatened wrong his property would be 
so injured that an action for. damages would be no ade- 
quate redress, an Injunction will be granted.’ The facts of 
that case had, it is true, no analogy to the present case, but 
still the Master of the Rolls was dealing with the principle 





ат, R., 18 Eq., 259. 
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upon which relief is given against a threatened wrong, 
and the case is, we think, an authority that such a suit will 
lie when the threatened act is of such a character that 
it must inevitably result in injury—inevitably in the sense 
in which the Master of the Rolls says he uses the word, 
that is to say, not in the sense of there being no possi- 
bility the other way, because Courts of Justice must 
always act upon the theory of very great probability 
being sufficient, but in the sense that there must be 
such a great probability, that, in the view of ordinary 
men, using ordinary sense, the injury would follow. 
The Munsiff was, therefore, we consider, wrong in holding 
that, as a matter of law, actual injury before suit must 
in every case be alleged and proved in order to maintain 
the suit, and that it is sufficient, if it is alleged that the 
result of the act complained of must inevitably, in the 
sense we have stated, flow from it. Whether the case is 
one in which an Injunction or any other relief should be 
granted, or what precise form the Injunction should take 
are questions which the Courts, dealing with the facts, 
must decide with reference to the provisions of secs. 58 
and 54 of the Specific Relief Act. It may be that the 
plaintiff is not entitled to the relief which she claims or 
to relief in the particular form in which she claimed it, but 
that would not make the suit unmaintainable. Now, no 
better proof of the inevitable consequence of an alleged 
act сап be given than that the contemplated injury had 
actually ocerred, and, we think, it is quite competent 
for the plaintiff in this сазе to give evidenee of that 
injury, although it had not occurred prior to the institu- 
tion of the’ suit, and for the purpose, and in order to 
vive due notice to the defendants of the fact, which it is 
intended to prove, the plaint might properly be amended.” ! 


a —— M — — 


1 Bindu Basini Chowdhrani v. 94 Cal., 203—205 (1896), v. ante, 
Jahnabi Chowdhrani, І. L. R., р. 108. 
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Assuming that there has been an inyasion or threatened 
invasion of a legal right involving substantial damage, the 
applicant for an Injunction must have a personal interest 
in the matter.! Further, he must not have aequiesced in 
the wrong complained of? The Court will consider whe- 
ther the plaintiff Ьу his aequiescenee in the defendant's 
conduct has caused him to alter his position. A person 
should complain witiout delay before expenditure has 
been acerued and the defendant's position has been alter- 
ed. But, as there can be no aequiescene ewithout know- 
ledge, mere lapse of time between the defendants com- 
meneing to ineur the expenditure and the applieation for 
an Injunction wall be immaterial, if the plaintiff did not 
become aware of the expenditure, until after it was com- 
pleted. Aequiescence, moreover, seems to be regarded 
as the subject of degree, it being said that a less degree of 
acquiescence will justify the refusal of an interlocutory 
Injunction than will justify the refusal of an Injunction 
at or after the hearing. Asa general rule, mere delay, 
not causing the defendant to alter his position, even 
though the plaintiff may have .been perfectly aware of the 
infringement of his rights, is no ground for refusing an 
Injunction, unless it is so long as to bring the case within 
the statute of limitation.’ | 
The conduct of the applicant or his agents 1nust not 
have been such as to disentitle him to the assistance of 
the Court? And an Injunction will not be granted when 
equally efficaeious relief can eertainly be obtained by any 
other usual mode of proceeding, except in case of breach 
of trust. The Court, will consider the question of the 
balanee of eonvenience', and їп the exercise of the wide 





æ. 


1 Act I of 1877, s. 56, cl. (4). 5 Act Iof 1877, в. 56, el. (J) 5; 
2 Ib., cl. (A). «nte, p. 113. 
3 Clerk and Lindsell, op. cit., 6 Ib., cl. (P); у. ante, п. 196: 

682, v. ante, p. 115. * Clerk and Lindsell, op. cit., 


"Ib. т. ante; р. 128. 081 ; у. ante, р. 126. 
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discretion with which it is vested, the whole of the cir- 
cumstanees of the particular ease.! Under the provisions 
of the Speeific Relief Act? when the defendant invades or 
threatens to invade the plaintiffs right to, or enjoyment 
of, property,? the Court may grant a perpetual Injunc- 
tion in the following cases, namely:—(«) Where the 
defendant is trustee of the property for the plaintiff ; 
(b) where there exists no standard for ascertaining the 
damage caused or likely to be eaused; (е) where pecu- 
шагу compensation would not afford adequate relief ; (d) 
where it is probable that pecuniary compensation cannot 
be got; and (e) where the Injunction is necessary to 
prevent a multiplicity of judicial proceedings.* So an 
Injunetion will be granted to restrain a bare trespass, 
if the Court is satisfied that it will, unless restrained, 
be frequently repeated ; the ground upon whieh relief 
is given being to prevent the plaintiff being put to the 
trouble and inconvenience of having to bring suceessive 
actions from time to time to recover a series of smali 
damages.’ 





1 See generally as to the princi- 
ples upon which an Injunction will 
be granted (Ch. II, ante). So the 
interests of third persons must be 
in some cases considered ; as for 
instance, where the granting of an 
Injunction would canse the stop- 
page of trade and the throwing 
out of work of a large number of 
work-people. Clerk and Lindsel 
op. cit., 682; Wood v. Sutcliffe, 
9 Sim. N. S., 160. 

2 Act I of 1877, s. 54. 

*s The Act apparently does not 
contain the principles regulating 
the issue of Injunctions in cases 
other than those of injury to pro- 
perty, e.g., purely personal wrongs, 
suchas libel, though it is quite clear 
that it has jurisdiction to restrain 
acts not injurious to property. 

К 


See s. 55, ill. (е), and as ёо libel the 
following Chapter. 

4 у. ante, Ch. II, for a commen- 
tary on these rules and as to clause 
(b), see also Sri Sadagapa v. Sri- 
mahant, I. L. R., 22 Mad., 198 
(1898). 

$ Clerk and Lindsell op. cit., 
679. Illus. (p) and (q) of Act I 
of 1877, s. 51, are both: examples 
of cl. (e) of that section. Ill. (p) 
assumes that the suit has been 
so brought, as, under s. 13, to be 
binding upon [see s. 42, ill. (a)] 
all the villagers. In the illustra- 
tion the Injunction is supposed to 
be limited to restraining suit ; but 
it might also have been to restrain 
the doing any acts under the pre- 
tence of right. Collett’s Specific 
Relief Act, 312, 313. 


21 


limitation, 
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The Injunction which will be granted may be temporary! 
ог perpetual? 
necessary, 


In either case the Injunction may. if 
he in a mandatory form.’ The Court may 
erant damages either in substitution for, or in addition to, 
ап [njinetion. 
and an Injunction. where the circumstances reqnire it. 
li is doubtful whether the English Courts have jnrisdie- 


There may be a combination of damages 


tion to award damages in lien of an Injunetion where 
the injury is not vet committed, but threatened only, һи 
apparently the inclination of the Court is in the direction 
of holding that it has not. 

"uits for compensation for torts not specially provi- 
ded for in the schedule of the Limitation Act (ХУ of 
1511) are governed by article 26 of that Act, under which 
the period is two years Torts to the person or reputation 
as well as suits for compensation for wrongfnl distress or 
seiznre of property are governed by the one years rule— 
(arts, 10—27). 
immoveahle property are governed hy the three v ears? rule 


Most instances of torts to moveable and 


(arts, 37—41, 48, £9). A similar period governs suits for 
compensation for injury caused by an Injnnection wrong- 
fully obtained (art. 42). Sixty years is the period in the 
case of all snits by the Government. Asalready explained, 
laches may affect the question of the grant of an inter- 
locutory Injunction. No specific provision is made in the 
schedule of the Limitation Act for suits fora perpetual 


—— MÀ — — 








! Civ. Pr. Code, ss. 402-195: 
Act I of 1577, s. 53. А case of 


locutory application : Shepherd v. 
Trusives of Port of Bombay, Y. L. 


substantial damage must be made 
out: Shepherd v. Trustees of Port 
of Bombay, Y. L. R., 1 Bom., 115 
(1876). 

з Act Lot SUO оГ, 

3 v. anle, p. 129. The granting 
of an order in effect mandatory 
is ап exercise of jurisdiction, 
which the Court is generally very 
unwilling to resort to on an interv- 


ta I Bom., 145 (1816). 

^ The Land Morigage Bank af 
India v. Ahmedbhoy Нау, 
l. L. R, 8 Bom, тт, 9 (198): 
v. Aule, р. 145; аз to damages in 
substitution see Frifz v. Hobson, 
14 Ch. P548, 

5 Marlin v. Price, 1894, 1 Ch., 
284; Clerk and Lindsell op. eit., 
086. 
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Injunction,! and the period of six years under article 120 
will be applicable to such a suit? The doctrine, however. 
of laches being applicable to suits for Injunctions, the 
Courts may in the exercise of their diseretion decline to 
make a decree, even if a much lesser time than six vears 


has elapsed? 


= -——— A — 











! Except suits for Injunction to possession and so ohtained eqnally 
restrain waste, which are governed — efficacious relief, the exceptional 
by art. 41. form of relief by Injunetion had 

2 Kanaka Sabai v. Muttu, Y. L. been legally refused to him. 

R., 13 Mad., £45 (1890). The Court 8 See Mitra’s Limitation Act, 
in this ease further held that as — 764, 
the plaintiff might$have sued for 


а ee —— 


Personal In- 
juries. 


CHAPTER ҮШІ. 


INJUNCTIONS IN CASES OF DEFAMATION, MALICIOUS 
WORDS AND SLANDER OF TITLE. 
§ 68, PERSONAL INJURIES, S 70. MaLicilous WORDS AND 
g 69, DEFAMATION. ] SLANDER ue pane 
i + S 71. INJUNCTIONS IN CASES OF 


(i) Libel, DEFAMATION, MALICIOUS WORDS 
(ii) Slander. AND SLANDER OF TITLE, 


$ 68. Personal wrongs are such as affect the safety and 
freedom of the person; personal relations in the family ; 
wrongs affecting reputation ; and wrongs affecting estate 
generally, such as, amongst others, malicious words and 
slander of title! As already observed? torts of all kinds, 
including therein personal wrongs, may be restrained by 
Injunction. So theoretically the Court has jurisdiction 
to restrain so personal a wrong as an assault, though 
whether it will exercise that jurisdiction is more than 
doubtful. In other words though the jurisdiction exists 
in the case of all torts, that jurisdiction may not in fact 
be exercised owing to the peculiar character of, and cir- 
cumstances attending, certain forms of tort. It may be 
that the wrong is of too slight a character, or is remediable 
hy damages, or equally efficacious relief may be obtainable 
otherwise than by Injunction. Though, as a matter of 
fact, Injunctions in the case of personal wrongs have been 
generally confined to cases of defamation, malicious words 


and slander of title, the jurisdiction exists and may be 
exercised in other cases. 





з voante, Ch. МП. ? v. ante, Ch. VIL. 
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§ 69. The right of each man to the unimpaired posses- Defamation, 
sion of his reputation and good name is a legal right. 
Inasmuch as reputation depends upon opinion, and opinion 
inthe main on the communication of thought and informa- 
tion from one man to another, he who directly communi- 
cates to the mind of another matter untrue and likely in 
the natural course of things substantially to disparage the 
reputation of a third person is, on the face of it, guilty 
of a legal wrong for which the remedy is an action 
of defamation for damages, and, if the circumstances 
justify it, an Injunetion.! Defamation may be embodied 
either in writing or in some other permanent form in which 
case it is ealled libel, or it may be otherwise published 
in some fugitive manner, when the tort committed is 
slander. 

A libel isa false defamatory and malicious writing, picture, (i) Libel. 
or the like tending to injure the reputation of another? 
Libels are generally in writing or printing, but this is not 
necessary ; the defamatory matter may be conveyed in some 
other form. For instance, a statue, a caricature, an effigy, 
chalk marks on a wall, signs or pictures may constitute a 
libel. A libel is of itself an infringement of a right, and 
no actual damage need be proved in order to sustain an 
action. Тһе defendant, however, may plead justification, 
that is, the truth of the libel, because the law will not 
permit a man to recover damages in respect of an injury 
to character which he either does not, or ought not to, 
possess ; and he may also plead privilege and will be 
protected thereby in the absence of malice.* An action 








! Clerk and Lindsell's Torts, 473. 

2 Underhill on Torts, 135; any- 
thing is defamatory which imputes 
conduct or qualities tending to 
disparage or degrade the plaintiff; 
or to expose him to contempt, 
ridicnle, or public hatred, or to 
prejudice liis private character or 


credit, or to cause him to be feared 
or avoided : Zb., 137. 

? Monson v. Tussauds, Limited, 
1894, 1 Q. B., 692. 

* See Alexander on Torts, 217— 
262. As to the issue of inter- 
loentory Injunctions where privi- 
lege is pleaded, see Quartz Hitl, 


(ii) Slander. 


actually or presumptively. 
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of libe] will lie at the suit of an incorporated trading 
company in respect of a libel calculated to injure its re- 
putation in the way of its business without proof of special 
dimage.! 

Slander is а false defamatory and malicious verbal state- 
ment tending to injure the reputation of another? Slan- 
der, unlike libel, is not of itself according to English law 
an infringement. of а right unless damage ensues, either 
Damage will be presumed 
where the slander imputes a criminal offence punishable 
by imprisonment ; unfitness for society ; or misconduct in, 
or want of some necessary qualification for, the plaintiffs 
profession or trade or office of profit, or some conduct 
which might cause him to be deprived of an office of 
honour? Upon the question whether the rule of English 
law which requires proot of special damage to sustain an 
action for slander exeept in special сахех, is applicable in 
this country, there іх still a conflict of authority? The 
distinction which has been drawn between written and 
verbal defamation has been condemned by many Judges 
and authorities of eminence both iu England. and this 
country. Ít been settled by the 
Calcutta High Court that abusive and insulting language 
not amounting to defamation is not actionable.’ 


has however now 


coc, Mining Co. v. Beall, 20 Ch. D., 
907: Моей, «ecu, de Glaces v. Tilyh- 
tics, С, Со 29 Oh. D I: 
Рома v. Слобо, W. Ж, (1887). 
192; and where justification is 
pleaded, Bonnard v. Perryman, 
1891, Che, H) a posh, 

! South Helton Coat Company. 
Ld, у. North-Eastern News Asso- 
eialion, Limited, 1 Q. В. (1891), 
135, 

2 Underhill оу. cit., 135. Slan- 
der may also be communicated by 
other. sounds than words, as by 
hissing (Gregory v. Brunswick, 6 


M. & G., 959) or by gestures 
(utsole v. Mathers, \ M. & W., 
901. 

3 Underhill ор, cif., 135, 152. 

* See Alexander on Torts, pp. 
205—265, and cases there cited, 
The Full Bench decision cited in 
the next note does not settle this 
question as the langnaze in that 
case was held not to be defama- 
tory. 

5 Girish Chander Mitter v, Jata- 
dhari Sadukhan, F. B., veference 
I. L. R. 26 Cal, 653 (1899), 

6 fh, 
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70. ~“ Words cannot of 1Пешхе[теѕ amount to а 
direct infringement of any right except that of reputation, 
and cannot, therefore, apart from consequences, give : 
ause of action except when they are defamatory of the 
person complaining, They may, however, be the cause 
of damage to w man in the conduct of his affairs, 


and such damage may amount to a legal wrong. If 


property of any kind is for sale, and any one, without 
lawful motive, comes forward and falsely alleges that any 
incumbrances, charges or liabilities exist with respect 
to it, or otherwise Impeaches or cuts down the right or 
capacity of the vendor to make a good conveyance, and 
in consequence the bargain goes off, an action lies, which 
is commonly known under the name of ‘slander of title. 
This is uot properly an action tor words spoken or for 
libel written or published, but an action on the case for 
special damage sustained by reason of the speaking or 
publication of the slander of the pluntitt’s title.”! So it 
шау be slander of title to allege of any one that lie is 
selling goods in infringement of a patent or copyright” 
or to set up а false chim of lien,? or analogously to 
disparage the quality of a man’s goods and thereby 
prevent their sale. 

Other false and malicious statements causing damage 
шау also be actionable. So where a раі lost her 
marriage through the defendant falsely and maliciously 
alleging that she was already married, the plaintiff wa~ 
held to have a good cause of action » as was also the case 


Clerk and Lindsell’s Torts, ү. Lawes Chemical Manure Co.. 
2106, І. R., 9 Ex., 215; this principle 
? Sce Илен v. Wield, LR. 4 б). — seems to be assumed in White v. 
B., 730; Dicks v. Brooks, 15 Ch. Meltin (1895), A. C., 154, though 
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where the plaintiff, а shop-keeper, lost customers through 
а false and malicious allegation that his wife, who assisted 
in the business, had misconducted herself on the premises.! 
The effect of the authorities seems to be that a wrong is 
committed, and a corresponding remedy is given when- 
ever false statements maliciously made produce as a 
natural consequence damage which is capable of legal 
estimation.” Actions of this kind have in modern times 
generally arisen as between rival traders, in cases in 
which a dealer in а particular commodity has published 
а statement disparaging the quality of his rival’s goods. 
In such cases an aetion will lie, if the statement is false, 
malieious and followed by damage. But when the only 
disparagement consists in the defendants vaunting the 
superiority of his own goods, it has been doubted whether 
the action will lie, it being undesirable to turn the Courts 
into a machinery for advertising rival productions by 
obtaining a judicial determination which of the two was 
the better.’ 

$ 71. The Court of Chancery had formerly no power to 
grant Injunctions, except in cases where there was injury 
An Injunction 
could therefore not have been had under the former pro- 
cedure to restrain the publication of a libel, though publi- 
cations as to which there was a jurisdiction to restrain would 
not be restrained the less because they happened also to 


be libellous. Prior to the Common Law Procedure Act, 





to 


1 Riding v. Smith, 1 Ex. D., 91. 

2 Clerk and Lindsell’s Torts, 
547. 

8 Ib. 546—553. See White v. 
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^ Emperor of Austria v. 
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1 Ch. 577. The publications 
referred to are those made in 
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1854, neither Conrts of Law nor Conrts of Equity could 
issue [Injunctions in casesof libel ; not Courts of Equity, 
because cases of libel could not come before them ; not 
Courts of Law because prior to 1854 they could not issue 
Injunctions at all. 

The Common Law Procedure Act conferred on Courts 
of Common Law the power, if a fit case should arise, 
to grant Injunctions at any stage of a cause in all per- 
sonal actions of contract or tort, with no limitation as 
to defamation. This power was by the Judicature Act, 
1873, conferred upon the Chancery Division of the High 
Court, representing the old Courts of Equity. Never- 
theless, although the power had existed since 1854, there. 
is no reported instance of its exercise until 1878. About 
the same time the Chancery Division began and it has 
since continued to assert the jurisdiction of granting In- 
junctions on the interlocutory application of one of the 
parties to an action for libel. But that jurisdiction is 
now well established, and the Courts have jurisdiction to 
restrain by Injunction and even by an interlocutory In- 
junction the publication of a libel.! 


Similarly in India, prior to the passing of the Specific 
Relief Act, it was held by the Bombay High Court that 
no Injunction will be granted to restrain the publication 
of a libel, and that an individual is not entitled to protec- 
tion by way of Injunction against the act of a corpora- 
tion, though in excess of their powers, which affects that 
individual’s character and reputation, whether, private, 
professional or commercial, which he could not have been 
entitled to had the act complained of been committed by 
an individual defendant, on the ground that the act in 
question was one which the corporation had no power to 





————— 


Trustees of the Port of Bombay, 2 Ch., 269, 2853; Monson v. Tus- 
I. L. R., 1 Bom., 140 (1876). sauds, Limited (1594), 1 Q. Б., 692, 
^ Bonnard v. Perryman (1891), — 693. 
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do under the instrument of incorpuration.! Now, however, 
under the Specitie Relief Act, 1577, the Court may grant 
an Injunction to restrain the publication of a libel even 
though it may be shown not to be injurious to the com- 
plainant’s property 

It has, however, been held їп боа that the juris- 
diction to restrain libel is discretionary, and an interlo- 
cutory Injunction ought not to be granted except in the 
clearest cases—in cases in which, if a jury did uot find 
the matter complained of to be libellous, the Court would 
set aside the verdict as unreasonable. And so ап inter- 
locutory Injunetion was refused, where the defendant 
swore that he would be able to justify the libel and the 
Court was not satistied that he might not be able to do 
хо: and where the Court was not satisfied upon the 
affidavits that the defendant had not consented to the 
publication of the libel. 

The reasons assigned for the sparing exercise of the 
jurisdiction are twofold, ez. (1):—Until it is clear that an 
alleged libel is untrue, it is not clear that any right at all has 
been infringed ; and the importance of having free speech 
unfettered is a strong reason in cases of libel for dealing 
most cautionsly and warily with the granting of interlocu- 
tury Injunctions, The right of tree speech is one which it is 
for the public interest that individuals should possess, and 
indeed that they should exercise without impediment so long 
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as по wrongful act is done ; and, unless an alleged libel is 
untrue, there is no wrong committed: but, on the con- 
trary, often a very wholesome act is performed in the 
publication and repetition of an alleged libel! (2) Be- 
cause the questions of libel or no libel, and of the validity 
of a justification, if pleaded, are matters to be determined 
by the verdict of a jury? Libel or no libel has in. Eng- 
land since Fox’s Act, whether in civil or criminal сахех, 
been always regarded as essentially a question for the 
jury. Though that Act only applied to indictments and 
informations for libel, the practice under that Act had 
been followed 1n civil actions for libel, that the question 
of libel or no libel was for the jury. It was for the jury 
and not for the Court to construe the document and to sav 
whether it was a libel or not. To justify the Court in 
granting an interlocutory Injunction it must come to a 
decision upon the question of libel or no libel before Ше 
jury decided whether it was a libel or not. Therefore 
the jurisdiction is of a delicate nature. 

It is clear that the second of the abovementioned 
grounds in restraint of the issue of interlocutory Injunc- 
tions in сахех of libel lias no force in this country, where 
there 1х no jury in civil сахех. The first of these grounds. 
moreover, is intimately connected with the second, in that 
in. Mngland the limits assignable to freedom of speech are 
those which have been laid down from time to time by juries, 
in сахех which have come before them. The exception 
also to the general rule has again in view the anticipated 
verdict of a jury. There does not therefore appear to be 
in this country so much, if any, reasun for the limited 
exercise of the jurisdiction. In the case of every appli- 
cation for a temporary Injunction the Court bas no 
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doubt to aet with caution, but it 1s submitted that there 
is no ground in reason why the Courts should be more 
cautions in restraining the commission of an alleged 
libel than in restraining any other alleged tort. And 
this is the more so, inasmuch as a tort to reputation is 
of as grave, if not of a graver, character than torts to 
property only, which in a large number of cases are 
remediable by money compensation. 

The Court wil when necessary issue a mandatory 
Injunction ordering the defamatory statements to be 
given up and destroyed.! 

Where a defendant objected that in the publication of 
an alleged libel he was merely acting as Secretary to the 
Committee of a certain trade union and therefore that no 
Injunction ought to go against him, it was held to be clear 
that, if the plaintiffs had in other respects made out their 
ease, the circumstance that the defendant was acting 
under the orders of others was no defence, as he was not 
on that account less responsible for his own wrongful acts? 

With regard to slander the Courts have jurisdiction, 
wherever such slander is actionable, to restrain its repeti- 
tion. Inasmuch however as abusive and insulting lan- 
спасе not amounting to defamation is not actionable,’ 
no Injunction сап issue in such a ease. The Court has 
jurisdiction also to restrain slander of title or malicious 
statements, which are in the nature of slander of title. It 
may thus restrain a person from making slanderous 
statements calculated to injure another man in his busi- 
ness, and though the jurisdiction extends to oral as well 
as written statements, great caution, it has been said, should 
be required as respects oral statements.‘ 

The Court has power to restrain by Injunction on in- 
terlocutory motion the publication of placards and circulars 





1 Act I of 1877, s. 55, ill. (g). 8 v. ante. 
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containing statements injurious to trade, where the Court is 
satisfied upon the facts and evidence before it that such 
statements are false.! 

If a statement complained of isa false and malicious 
statement about a plaintiff's goods to the disparagement 
of them, and, if that statement has caused injury to the 
plaintiff, an action for an Injunction will lie.? But there is 
no rule of equity under which it may be said generally 
that the Court will restrain every publication of a false 
statement. And where special damage is the gist of a 
tort such damage must be alleged and found whether 
the action be for damages or an Injunction, otherwise a 
tort in the eye of the law would not be disclosed, and 
therefore the case would not be one for an Injunction.’ 





› Collard ху. Marshall (1892), 1 sion of the Appeal Court was re- 
Ch., 571. versed by the House of Lords. A. 
2 Mellin v. While (1894), 3 Ch., С. (1895), 154, v. ante. 
276, 250 (1895), A. C., 154. In this 3 Mellin v. White, А. C. (1895), 
particular case none of the condi- 100, 163, 
tions were satisfied and the deci- 
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$ 72. Trespass may either be to the person (as in the ease 
of e or false imprisonment), to chattels (as in the 
ease of every direct forcible injury or act, disturbing the 
possession of goods without the owner's consent). or to 
land, which is the ease here dealt with. Trespass consists 
in any unjustifiable intrnsion upon a person's possession. 
possession being the present enjoyment of а definite 
portion of the soil by a person intending to enjoy it as 
awner. As to what invasion of possession amounts to à 
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trespass It is said that every unwarrantuble entry on an- 
other's soil i a trespass by breaking his door. the words of 
the old writ of trespass commanding the defendant to show 
cause quere elisum querentis great, 1n order to maintain 
an action of trespass the plaintiff must be in the possession 
of the land + for it is an injury to possession rather than to 
title, Possession mav be either without. or with. title. A 
party claiming to have possession without tithe must. in 
order to give him what the law understands by possession, 
and to enable him to bring an action of trespass, show that 
he has а de jucto possession, that is to say, actual physical 
prehension of the particular portion of the soil. to the snb- 
stantial exclusion of all other persons from participating 
in the enjoyment of it.! 

Mere possession is good against all the world execpt 
the real owner. and is protected Бо by the Civil? and 
Criminal law.’ Possession ds also рлы Jucio proof ol 
ownership. since men generally own the property which 
they posses. Where a person is in possession o! land, 
the onus lies upon the prin face trespasser to show that 
he is entitled to enter. The possession of land suffices 
to maintain an action of trespass against апу person 
wrongfnlly entering upon it: and. if two persons are 
in possession of land, each asserting his title to it. then 
the person who has the title to it is to be considered in 
actual possession, and the other person is a mere tres- 
passer. The possession of a person, who having title to 
the land has entered, continues in him, until he has been 
dispossessed, that is to say, until some other person has 
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acquired a de facto possession. His possession differs from 
that of a person, who has no title, in this, that it need 
not be exclusive. Even in the case of wrongful unser, his 
title will give him the constructive possession. And this 
coustructive continuity of possession will prevent mere 
non-user from being construed as an abandonment.! Joint 
tenants, or tenants-in-common, can only sue one another 
in trespass for acts done by one inconsistent with the 
rights of the other, as in the case of the destruction of 
buildings, injuries to party walls, carrying off of the 
soil, or expulsion of the plaintiff from his occupation.? 
A person who has been dispossessed may sue to recover 
possession, and for damages and mesne profits, and 
Injunction ; and a person in possession whose right 
has been infringed by a trespass may sue for damages 
and for an Injunction restraining the commission of such 
trespass. 

§ 73. The granting of Injunctions against the commis- 
sion of trespass seems to have grown ont of the jurisdiction 
in cases of waste, to which the relief was formerly confined. 
Privity of title being the essential ground of the inter- 
ference in restraint of waste, it was not until a compara- 
tively recent period that the rule was relaxed to admit of 
the relief against a naked trespass, unaccompanied with 
privity of title. The jurisdiction is, however, now well es- 
tablished, although it is still sparingly exercised, being con- 
fined to cases where from the peculiar nature of the proper- 
ty affected by the trespass, or from its frequent repetition, 
the injury sustained cannot be remedied by an action for 
damages. The foundation of the jurisdiction rests in the 
probability of irreparable injury, the inadequacy of pecu- 
niary compensation, and the prevention of a multiplicity 





1 Clerk and Lindsell op. cit., Jacobs v. Senard, L. R., 5H. L., 
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of suits, and where facts are not shown to bring the case 
within these conditions the relief will be refused.! 

Prior to the Judicature Act the decisions relating to 
Injunctions in case of trespass were classified under 
two heads :—(1) where the defendant was in possession : 
(2) where the plaintiff was in possession. And the second 
head was subdivided into the cases—(a) of pure trespass 
where the defendant was an absolute stranger, and (^) 
where the defendant claimed under colour of right.” 

Inasmuch as, without possession, actual or constructive, 
а person cannot bring trespass, the first of the above heads 
of cases (sometimes discussed along with cases of trespass), 
in which the plaintiff is out of possession and seeks an 
Injunction to restrain acts by the person in possession, 
who claims by title adversely to him, should be excluded. 
The defendant being in possession and the plaintiff seek- 
ing to eject him, the sole question between them is as to 
the title to the land. If this be in the plaintiff, the defen- 
dant is a mere trespasser. Such ordinary ejectment cases 
are distinguishable from those coming under the second 
of the above heads, where the injury is a trespass or 
forcible invasion of plaintiff's possession of his property. 

In cases where the relief sought is ejectment, Courts 
in India may clearly by means of an Injunction secure 


the property from damage during litigation. At the same 


! High, Inj., § 6975 as illustra- 
ting s. 94 of the Specific Kelief Act, 
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time care must be taken lest by interfering with the 
ordinary rights of ownership the mere institution of a 
suit should operate as a vexatious interruption to the 
enjoyment of property. The English Courts for special 
reasons! formerly hesitated as to these cases and refused 
to interfere by Injunction where the plaintiif. was out of 
possession, unless there was fraud or collusion, or unless 
the acts perpetrated or threatened were so injurious as 
to tend to the destruction of the estate.2 Where the 
plaintiff is in possession there may be, as already observed, 
а pure trespass or a trespass under colour of title. In 
both eases the Courts must be guided by a wise discretion, 
according to the facts of the case and the principles 
enacted by the Specific Relief Act. 

In ordinary cases of trespass where the trespasser is a 
mere stranger, a judgment which declares his right and 
awards damages is sufficient. But where the defendant 
is himself entitled to possession as well as the plaintiff 
and his wrongful act has been committed under claim of 
right, the Court is justified in protecting the plaintiffs 
interest by means of a perpetual Injunction.’ 

Formerly the tendency of the Courts was not to grant 
an Injunetion where the trespasser was an utter stranger, 
unless the acts tended to the destruction of the estate or 
there were special circumstances. On the other hand, 
where the party in possession sought to restrain one who 
claimed by adverse title, there the tendency was to grant 
the Injunetion, at least where the acts done either did or 
might tend to the destruction of the estate. 

These distinctions have, however, lost much of their 
importance in England since the Judicature Act, which 
enables the Courts to grant an Injunetion in all eases, if it 











! Collett’s Specific Relief Act, ^ See s. 54, ills. (о), (7). 
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shall think fit.! So also in India the Courts may grant an 
Injunetion in all the eases of trespass abovementioned 
according to their discretion, such discretion to be exercised 
with regard both to the principles enacted by the Specific 
Relief Act and. the circumstances of the particular case. 
Upon the subject of damage it must, however, be remem- 
bered that an act not amounting in itself to serious damage 
may, from its continuance, amount to trespass attended by 
irreparable damage, and there are cases where great damage 
may be done to property, though the actual damage done 
by the trespass is nothing.’ 

Where a trespass of a continuing nature has been сот- 
mitted by the defendant, but has been discontinued before 
suit brought, the Court will not interfere by Injunction 
to restrain the defendant from continuing such trespass 
merely because the plaintiff entertains vague apprehen- 
sions that the trespass may be recommenced.® 


Though the jurisdiction by mandatory Injunction to 
compel the restoration of matters / statu quo is sparingly 
exercised, yet a trespass irreparable in its character and of 
a continuing nature may be restrained by a mandatory In- 
junction, thus restoring things to their original condition.* 
There must, however, be no delay on the part of the 
plaintiff in bringing his suit.® 

So where the defendant built a wall on the plaintiff's 
land and thereby committed a trespass the plaintiff in a suit 
hrought for that purpose obtained damages for the tres- 
pass and a mandatory Injunction directing the defendant 
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within two months to remove the wall, and to restore the 
plaintiff's premises to their former eondition.! 

The commission of a trespass may subject the offending 
party to an account which will be taken on varying 
principles according as the acts complained of have been 
frandulent and wilful, or inadvertent, and under a bond fide 
belief of title? Compensation may be given for damage.? 
After the establishment of his legal right and the fact of 
its violation, the plaintiff is entitled as of course to a 
perpetual Injunction, unless there be something special in 
the cireumstances of the ease.* 

Illustrations of the application of the abovementioned 
principles may be found in the Specific Relief Act,® and 
in the Indian decisions hereinbefore and hereinafter cited. 
Lawful possession of land is sufficient evidence of right 
as owner, as against a person who has no title whatever, 
and who is a mere trespasser. The former ean obtain a 
declaratory decree, and an Injunction restraining the 
wrong-doer. In such a suit the defence was that the land 
was wak/, and the defendant mutwalli of it. Both Courts 
found that the plaintiff was in possession as purchaser from 
some of those, who were entitled to sell. But the first 
Court did not find a faet, whieh the appellate Court found, 
viz. that the property had been constituted wak/. Both 
Courts, however, coneurred in the finding that the defen- 
dant at all events was not the muticalli and had no title. 
Held, that the plaintiff was entitled to a declaratory 
decree against this defendant as to his right, and an 
Injunction restraining him from interfering with his pos- 
session. For the purposes of the plaintitts claiming such 
a decree, it was not necessary that he shonld negative the 
wakf; as to the validity of the endowment no decision 
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being needed. This could not be decided either way in 
this suit as parties interested were not before the Court. 

Where the defendants under colour of an old farm were 
collecting from the ryots of the plaintiff's estate two annas 
rent over and above the full sixteen annas in ihe rupee 
the Court granted an Injunction, being of opinion that an 
action would lie therefor even though no actual damage 
had been shown to have been caused to the plaintiffs 
npon the ground that the owners would otherwise be 
prejudiced, difficulties and complications might ensue, 
and that the act complained of must necessarily cause 
injury.’ 

In the case of trespass by pubhe companies or public 
bodies the principles upon which the English Courts act 
in restraint of such trespass differ in some respects from 
those upon which they act in restraining trespass by indivi- 
duals. Where a private person applies for an Injunction 
to restrain a public body from entering illegally upon his 
land he is not required to make out a case of destruction, 
trespass, or irreparable mischief. The Court will prevent 
such bodies from deviating in the smallest degree from the 
terms prescribed by the Statute which gives them authority. 
If they enter upon a man's land without taking the steps 
required by the Statute, the Court will at once interfere, 
The Court has not only jurisdiction to restrain them from 
affecting a man’s land by stirring out of the exact limits 
prescribed by the Statute which gives them authority, but 
is almost bound, and will, as a matter of course, interfere, 
unless the damage 15 so slight that no injury has arisen, 
or is likely to arise, or unless the injury is so small as to 
be incapable of being appreciated by damages, or unless 
the remedy by damages is adequate and sufficient and the 


! Ismail Arif v. Mahomed Ghous, Bagani, I. L. R., 26 Cal, 579 
ie. 20 Cab, $34 (1893); S. C., (1899). 
20 I. A., 99; distinguished in 9 Nadirjumma Choiwdhry v. Ram 
Nisa Chand Сайа v. Kanchiram | Chunder Surma, W. К. (1564), 362. 


Who may sue 


and be 


in respect of 


trespass. 
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proper remedy, or the trespass is of a merely temporary 
nature.! 

In an Indian case? decided prior to the passing of the 
Specific Relief Act, Sargent, J., in discussing the princi- 
ples upon. which the Court will interfere by Injunction 
to restrain acts of publie functionaries in excess of their 
statutory powers, said that the rule that Courts of Equity 
will not restrain acts of trespass, unless the injury appre- 
hended from them is of such a nature as that its repetition 
would cause irreparable loss to. the plaintiff, applied only 
where the trespass complained of was that ofa private 
individual, and not where the aet is that of a publie func- 
tionary. It is apprehended, however, that since the pass- 
ing of the Specific Relief Act all cases of whatever nature 
must be decided by reference to the principles contained 
in that Act. 

§ 74. It is as equally elementary that only the person, 
who commits the trespass, can be sued, as that withont 
possession, actual or constructive, a man cannot bring an 
action of trespass the essential character of which is the 
forcible invasion of another's right of possession. In this 
as in all other torts the applicant must have а personal 
interest in the matter,? and his conduct and that of his 
agent’s must not have been such as to disentitle him to the 
assistance of the Court.* There must have been no delay 
or acquiescence.’ The tenant or holder should sue in all 
ases of trespass, unless there is permanent damage to the 
property : the general rule being that the reversioner can 








з Kerr, Inj., 118, 119. 

2 Chabildas Lallubhaui v. The 
Municipal Commissioner of Bom- 
bay, З Bom. H. C. R., 85, 91 (1871). 
The learned judge added ‘‘ for 
the eorrect exposition of the law 
applicable to public companies 
and persons in a similar position, 
I cannot do better than to refer 
to Mr. Kerr's work on Injunctions 


at p. 295, where he says :—[here 


follows the passage, a reference lo 


which is given in the last nolej. “ 
As to the acquisition of land for 
public purposes and for companies, 
see Act I of 1801. 

з Act Iof 1877. s. 70, el. (A). 

+ Jie UNTIL 

> jb. cl. (4); Kerr, То) 118 
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only sue, where there is а permanent damage to the 
reversion.! 

A landlord who has only a constructive possession of 
lands through his tenant cannot obtain relief by way 
of Injunction under clause 2 of section 4 of the Mamlat- 
dars (Bombay) Act (IIL of 1876). 

D sued in the Mamlatdar's Court, as A’s constituted 
attorney, for an Injunction restraining defendants from 
causing any obstruction to his possession of certain lands. 
The land belonged to 4s husband, who was alleged to be 
а lunatic. But there was no adjudication of his lunacy, nor 
was A appointed a manager of his estate under Act XXXV 
of 1555. Held that D had го right to sue. А not 
having been appointed a manager of her husband's estate, 
had herself no right to sue in respect of a disturbance of 
her husband's possession. She could not, therefore, 
authorize her agent to sue on her behalf.? 

If ryots are actually in occupation of their lands and 
are only interfered with and embarrassed in that occupa- 
tion the proprietors are not entitled to sue, but the rvots 
themselves have a right to sue for an Injunction restrain- 
ing the trespasser from interference. If they are ousted, 
the zemindar has a right to bring an action against the 
trespasser to recover possession. Where there has been 
an ouster from serait land and the trespasser is cultivating 
indigo thereon the remedy is ejectment, and not an 
Injunction from cultivating the indigo, for such a prayer 
implies a right to cultivate other erops.? 





1 See cases cited in Alexander Bom., 419 (1887). 
on Torts, 122; this rule has been 8 Nundun Тап v. Lloyd, 98 
held not to apply where the land- W. R., 74 (1874). But as to the 
lord is, as it were, a partner with right of one of several joint tenants 
his tenants: Venkata Chalum to eject a trespasser, referred to 
Chetti v. Andiappan Ambalam, — in this decision, see cases cited in 
Iu RS 2 Mad., 252 (1879). Alexander on Torts, 121, 122. 

2 Nemara v. Devandruppu, I. L. A trustee can alone sue in eject- 
R., 15 Bom., 177 (1890); following ment. Lackersteen v. Taruknath 
Desai v. Keshavbhai, I. L. К, 19 Porumanick, Cor., 91 (1861). 
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If a stranger trespasses upon joint property one of the 
several persons jointly interested in the property is 
entitled to restrain that stranger from connnitting the 
trespass.’ If some of several coparceners purchase from 
a stranger trespasser a building erected by him on land 
Jointly held by all the coparceners, such purchasers are, 
quoad the building, trespassers, and a suit is maintainable 
by the remaining coparceners to be put into joint posses- 
sion of the land covered by the building.? 

A private person may sue in respect of a matter affect- 
ing the public interest, if he can make out a case of special 
damage or can show that greater damage is caused to 
him by the act complained of than is caused to the publie 
in general. 

The fact that other persons have similar rights to those 
of the plaintiff does not necessarily make the latter's right 
a public right in the sense that no action ean be brought 
upon it, unless special damage is proved. А right claimed 
may vest in the plaintiff severally as well as jointly with 
others.* 

Where a plaintiff's suit to have the defendants restrain- 
ed by Injunction from causing disturbance to him in 
cultivating his fields was rejected by the Mamlatdar, on 
the ground that his allegations were not proved against 
all the defendants, one of the defendants having been 
found not to have disturbed the plaintiff, it was held, 
reversing the order of the Mamlatdar, that there was 
nothing in the Mamlatdars’ Act ПІ of 1876 to prevent 
the Mamlatdar from granting the Injunction as against 
the defendants against whom the case was proved. The 
High Court accordingly directed an Injunction to go 
under section 4 of the Mamlatdars’ Act, restraining the 





1 Muhammad Ali Jan у. Faiz * Venkatuchala у. Kuppusani, 
Baksh, Y. L. R., 18 All., 362 (4896), I. L. R., 11 Mad., 42 (1557) [right 
2 1b., 30L. to graze cattle]. 


® Kerr, Inj., 120. 
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said defendants from causing the alleged disturbance to 
the plaintiff. 

$ 75. The torts of waste and trespass dealt with in this 
Chapter are wrongs to possession and property in respect 
of which Injunctions will issue upon the principles herein- 
after stated. It is clear that an owner in possession of an 
absolute estate of inheritanee has indefinite rights of use 
and dominion with power to waste Jand and to destroy 
chattels at his pleasure. Waste, therefore, has been de- 
fined as a substantial injury to the inheritance done by 
one having а Znvted estate during the continuanee of 
that estate. Such injury may be caused either by 
diminishing. the value of the estate or by increasing 
the burdens upon it or by impairing the evidence of title. 
The owner of the absolute estate has the right to require 
that the nature and character of the property shall not be 
changed by the owner of the limited estate. An act may 
therefore constitute waste which increases the value ot 
the property, sueh as an aet whieh inereases the value 
of the estate, but which impairs the evidence of title 
or increases the burdens on the property. It is not, 
however, every conversion of land which constitutes waste. 
There must be an injury to the inheritance either “in the 
sense of value " or “in the sense of destroying identity " 
by what is ealled destroying evidence of the owner’s 
title, a peeular head of the law which has not been 
extended in modern times. In times past however where 
evidence of title depended entirely upon the memory of 
witnesses an alteration of evidenee of title was a very 
serious matter. But the existence of ordnance surveys 
and maps have greatly reduced the importance of such 
alterations, and the Courts will consider only that to be 
waste which is so in the real and not in a teehnical sense 
of the term. 








* Chintamanrav Narayan Gole v. Data, I. L. R., 11 Bom., 17 (1889). 


Waste. 
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The distinction between waste and trespass consists 
in the former being the abuse or the destructive use of 
property by one who, while not possessed of the absolute 
title thereto, has yet a right to its legitimate use ; trespass 
being an injury to property bv one who has no right 
whatever to its use. The essential character of waste 
is, that the party committing it is in rightful possession 
and that there is а privity of title between the parties.! 
The definition above given is that of the so-called 
"legal" waste. * Equitable” waste according to English 
law is the unconscientious use of a legal power as 
by a tenant for life or years holding an estate created 
“ without impeachment of waste.” ? The effect at law of 
such a clause in an instrument prior to the Judicature 
Act, 1873, was not only to allow a tenant for life or years 
to commit waste, but it was a special power permitting 
him to appropriate the produce of the waste to his own use. 
А Court of Equity, however, considered the excessive 
use of the legal power incident to an estate unimpeachable 
of waste to be inequitable and unjust and therefore con- 
trolled it. That Court, therefore, in the exercise of its 
jurisdiction restrained all destructive, malicious or extrava- 
gant waste, and the Courts in India would no doubt, if 
called upon to do so, proceed upon the same principles 
should the occasion arise. Legal waste may be caused by 
felling timber trees,* by (in the case of tenants of warrens, 


1 Kerr, Inj., 55; High,Inj.,§650; оп account of their manifest iu- 
Pollock on Tort, 4th Ed., 313; as jury to the inheritance" High, 
to waste by destroying evidence Inj., 8680; citing 2 Story, Eq., S915. 


of title, see Doherty v, Alman, з Kerr, Inj., 87—97. 

LR. 3AP Сазои * See Act Iof 1877, s. 54, iHus. 
(1878); Jones v. Chappell, L. R., (n); Kerr, Inj., 56—62; as to 
20 Eq., 542 (1875). intercst and property in severed 


2 Equitable waste is defined timber, v. ib., 97—104. See also 
to consist of snch acts as are not High, Inj., $$ 671—679. Perhaps 
considered waste at law, being the most frequent class of cases 
consistent with the legal rights of оп this head are suits to restrain 
the party committing them, but waste by cutting and removing 
which are deemed waste in equity timber from estates of freehold. 
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fish ponds and the like) taking so many of the animals that 
the perpetuity, of succession 1s destroyed,! by digging 
for minerals? by alteration of character or bad culti- 
vation of land,?* by pulling down or altering buildings 
or suffering them to decay,* and by other like acts of an 
injurious or destructive character. Waste which consists 
in the commission of positive acts is called “ voluntary ” 
waste, whereas “ permissive " waste is the suffering the 
tenement to lose its value or go to ruin for want of 
Decessary repair. 

$ 76. The Court will in a proper case grant an Injunc- 
tion restraining the commission of waste. The principles 
upon which the Court interferes in cases of waste are the 
same as those upon which it proceeds in other саѕеѕ. In the 
first place, it is well established that, in actions brought for 
the express purpose of restraining waste, privity of title 
must exist between the parties to the action? Nextly, 
as a general rule, the Court will not issue an Injunetion 
to restrain waste except upon unquestioned evidence 
of complainant’s title, and where the defendant is 
in possession, under adverse title, the relief will be 
refused. Nor will the Court interfere by Injunction, 
when complainant’s title is not clear, since the relief is 


eranted only when the title is free from dispute? A 
particular title must be shown by complainant ; ? and 


it was held that when there was grave doubt whether an 
action at law could be maintained for the alleged waste 
it was proper to refuse a temporary Injunetion.!! Thirdly, 


.— 





САУ: 

Tv. post. 

è Pillsrorth v. Hopton, 6 Ves., 
ol; Davies v. Leo, ib., 131; Talbot 
v. Hope Scott, 4 K. & J., 96. 


0069. 

2 Ib., 68—68. 

з Ib., 63—69, 

4 Ib., 70—71; as to alteration; 
see Ramchandra Vasudershet v. 


Бађајі Kusaji, I. L. R., 15 Bom., 
13 (1890). 

5 See Act То? 1877, s. 54, illus. 
(п) and (2). 

é See High, Inj., Ch. XI; Kerr, 


9 Lowe v. Lucey, 1 Ir. Eq., 93; 
cited in High, Inj., $ 651. 

30 JWhilelegge v. Whitelegge, 1 
Bro. C. C., 55. 

N Lurting v. Сопи, 1 


Er eh. 
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waste or threat of waste must be established, and the 
Court will not interfere where the waste is of a trivial 
nature, unless an intention to commit further waste can 
be shown, when the Court will interfere, though the first 
acts of waste may have been of a trivial nature. More- 
over to warrant interference 16 15 not essential that actual 
and serious waste should have been already committed, 
for the Court has jurisdiction, if a fair case of pro- 
spective injury can be made out, to interfere before 
waste has been actually committed. The plaintiff must 
show either some actual violation of his right or a sufti- 
cient ground to apprehend it. A mere statement, however, 
that the plaintiff apprehends that the defendant intends 
to commit waste (without stating any ground for it), is 
insufficient.! When the injury complained of is suscep- 
tible of perfect pecuniary compensation, and one for 
which satisfaction in damages can be had,? or where 
adequate relief may be had otherwise than by Injunction,’ 
in both of such cases the Injunction will be withheld. 
Lastly, the principles with regard to delay and acqui- 
It is, 
however, to be noted that delay is not so prejudicial to the 
plaintiff in cases of waste as in other applications for In- 


escence are generally applicable in cases of waste, 


junctions and in some cases is not material. So а person, 
who has been permitted to cut down half of the trees upon 
the land of another, can acquire no title from the negligence 
of the owner to cut down the remaining half. The case is 








212, cited in Hich, Ing $ 00159 
where the question of the right 
to do the thing which it was 
sought to restrain as waste was 
doubtful and rested npon the 
construction of a statute which 
was donbtful, the Court refused 
an Injunction in the first instance: 
Field v. Jackson, Dick., 599; 
cited, ib. 

1 High, Inj., $655; Kerr, Inj., 


pp. 03, 91, and cases there cited ; 
as to the refusal of Injunction in 
cases of ameliorative or trivial 
waste, see Doherly v. Айтат, L. 
R., 3. App. Ооз 122 724, 735: 

2 Cockey v. Carroll, 1 та Ея 
off (Amer.); see Act I of 1877, 
s. 91. 

* Montgomery у. Walker, 36 
Ga., 515 (Amer.) ; see Act I of 1877, 
s. 58; cl Oe 
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however different, if the defendant has been encouraged by 
the acquiescence of the plaintiff to expend monies upon 
the property, upon the faith and understanding that no 
obstacle will be afterwards thrown in the way of his 
enjoyment.: 

§ 77. Injunctions against the commission of waste will Against whom 
һе granted against the following, amongst other persons :— ro Mhi 
Б 2 = D ; эе 

The jurisdiction of equity to stay the commission of ented. 
waste at the suit of the owner of the inheritance against (i) Tenants for 
the tenant for life or years is well established, and is ag ү 
frequently exereised in England, where such estates аге 
of common occurrence. A tenant in tail in possession, 
with successive estates tail in remainder is dispunishable 
of both legal and equitable waste, because he may at any 
time bar the entail and acyuire the absolute fee simple ; 
so also is a tenant in tail with the reversion in the 
Crown and a tenant in tail under an Act of Parhament, 
which precludes the barring of the entail. Tenants in 
tail after possibility of issue extinet, who have been in 
possession, and tenants in fee simple subject to an exeeutory 
devise over, and heirs taking by resulting trust, until the 
happening of the contingency, are within the principle of 
equitable waste only.2 It would serve no practical pur- 
pose, however, to further deal with these and other estates, 
which are peeuliar to English law and almost unknown in 
this country. 

The nature of the estate taken by Hindu female heirs (ii) Hindu fe- 
whether widows, daughters or mothers, is anomalous, if it male пене 
be considered with reference to the prineiples of English 
law. It is now settled that the nature of the estate 
taken by a daughter or mother is the same as that of a 





1 Kerr, Inj., 54,55; as to acquies- liar nature of the property; Par- 
cence, see Noyna Misser v. Ru- rot v. Palmer, З M. & K., 635; 
pikun, I. L. R., 9 Cal, 609 (1882) Norway v. Rowe, 19 Ves., 159; 
cited post; the utmost degree of Hilton v. Lord Granville, Ст. & 
promptitude is exacted in cases of Ph., 283. 
waste in mines owing to the pecu- 2 Kerr, Inj., 75—80, 88—87. 


390 INJUNCTIONS AGAINST TRESPASS AND WASTE. 
widow, and the same principles are applieable in each of 
these cases. A Hindu widow’s interest in the estate of her 
husband cannot be accurately compared to any estate 
Such an estate ean only be pro- 


It is not an 


known to English. law. 
perly described as a Hindu widow's estate. 
absolute estate for all purposes, and it is not merely an 
estate for life. Ах the widow represents the whole inheri- 
tance, her interest is not merely that of a tenant for life. 
The estate may be best considered as an absolute estate 
subjeet only to certain conditions.! It is a restrained 
estate, not a trust estate. The widow is entitled to the 
estate of her husband, to be possessed, used and enjoyed 
by her, as a widow of a Hindu husband dying without 
issue in the manner preseribed by the Hindu law.? 
Where, however, she is about to deal with the property 
in а mode contrary to the Hindu law, in extension 
of her power over it, and in derogation of the rights 
of those who may sueceed to it, the Court is (and 
in that ease only) justified in restraining her in the 
use, custody, and disposition of it The nature of the 
estate of the female heir offers no bar whatever to re- 
straining her by Injunction from waste or from any 
improperalienation. Hindu female heirs in possession. of 
the inheritance (whether widow, daughter or mother) 
may be restrained from committing acts in the nature 
of waste, at the suit of the reversionary heir, or the 


person next in succession.* It is not, however, sufficient 





`~ Nobokishen Surmah Roy v. Dossee, Sevestre, 663, 664 (1850) 


Harinath Surmah Roy, IY. L. R., 
10 Cal., 1107 (1884). 

2 Hurry Doss Dutt у. Rungua- 
mouey Dossee, Sevestre, 657, 658, 
659 (1851); Hurry Doss Dutt v. Sm. 
Uppooruah Dossee, 6 M. I. A., 439 
(1856). 

3 Hurry Doss Dutt v. Sm. Un- 
poornah Dossee, Sevestre, 664а, 
1856; S. C., 6 M. I. A., 433 : and see 
Oojulmoney Dossee v. Sagormoney 


("It is not easy to apply English 
law to native estates. A Hindu 
widow's estate is peculiar; it 
would be a mischievous doctrine 
to hold that she may commit 
waste ”] per Peel, C. J. 

* Hurry Doss Dutt v. Rungun- 
mouey Dossee, Sevestre, 657, 660, 
661 (1851). Act I of 1377, s. 51, 
Dilus. (m). 
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to say that there is one person entitled in possession, and 
another entitled in remainder in order to induce the 
Court to interfere to take the property ont of the hands 
of the individual, who is in possession of it; but it is 
necessary to show that there is danger to the property 
from the mode in which the party in possession is 
dealing with it, in which ease, and in such case only, Ше 
Court will interfere.! An action against the heir in 
possession is only maintainable in respect of some act 
of hers whieh is injurious to the reversioner. The 
latter may sue for an Injunction to restrain aets 
which diminish the value of the estate—“ what will 
amount to waste, has never been discussed. Probably 
no assistance upon this point could be obtained from 
an examination of the English eases in regard to 
tenants for life. The female heir is, for all purposes of 
beneficial enjoy ment, full and complete owner. She would, 
as I conceive, have a full right to eut timber, open 
mines and the like, provided she did зо for the purpose of 
enjoying the estate and not of injuring the reversion.” ? 
“The remedy should not extend beyond the mischief. The 
remedy must not be confounded with that of а cestud que 
trust, or a trustee to bring back the trust estate to its 
proper eustody. The Hindu female is rather in the posi- 
tion of an heir taking by descent, until a eontingeney 
happens, than an heir or devisee upon a trust by implica- 
tion. Therefore a bill filed by the presumptive heir in 
sueeession against the immediate heir, who has sueceeded 
by inheritanee, must show a ease approaching to spolia- 
tion, must enable the Court to see that there is probable 
ground for apprehending that, unless an Injunction be 
granted to restrain some threatened or intending act, 
ultimate loss to the heirs, who may еоте into possession 





| Hurry Doss Dutt т. Sm. Up- 2 Маупеѕ Hindu Law, § 600; 
poornah Dossee, 6 M. І. A., 446 Subba Reddi v. Chengalamma, I. L. 
(1856). R., 22 Mad., 126, 129, 130 (1898). 
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by snecession, will ensue. [Itis not enoagh to make out 
that some gift has been made or some disposition taken 
place, or that such is about to be made or to take place 
which the law would not support ; the estate of the female 
owner, her own personal estate, might be large and adequate 
to repay ten times over the alleged spoliation, and there 
might not be the remotest prospect of loss and the thing alie- 
nated might have no specific peculiar value.” ! The female 
heir " must appear not merely to be using, but abusing, her 
estate. Therefore, specifie acts of waste, or of mismanage- 
ment, or other misconduct, must be alleged and proved. 
Unless thisis done, the female heir can neither be prevented 
from getting the property into her possession, nor from re- 
taining it in her hands, nor compelled to give security for it, 
nor ean any orders be given her by anticipation as to. the 
mode in which she is to use or invest it. But where such a 
‘ase is made out, the heiress will be restrained from the aet 
complained of. In a very gross case, she may even be 
deprived of the management of the estate, and a Receiver 
appointed. ? The reversioners will, of course, be equally 
entitled to restrain the unlawful acts of persons holding 
under the heiress. In further protection of his rights a 
reversioner may sue to declare that an adoption by a 
widow is invalid,* and to set aside so much of an alienation 
as would operate against himself, though a suit to restrain all 
alienations would not be maintainable.6 As to the persons 
who may sue for an Injunetion, see post. 

Inasmuch as the Transfer of Property Act does not 
apply to leases for agricultural purposes, but to leases for 
other purposes only, and as in this country and in Bengal 





1 Hurry Doss Dutt v. Runguu- € Act IV of 1882, s. 117; a lease 
money Dessee, Sevestre, 657, 661 of a coffee garden is not an agri- 
(1851), per Sir Lawrence Peel, C. J. cultural lease within the meaning 


? Mayne's Hindu Law, § 600. of this section; Aunhayen Haji 
О v. Mayan, I. L. R., 17 Mad., 95 
4 1b., S$ 601—603. (1893). 


E Jb. $601. 
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there has always been a very considerable distinction 
between land held for agricultural purposes, and land 
held for other or non-agricultural purposes, that 
distinction has been preserved in this Chapter, and the 
decisions relating to the one class of leases have been 
separately considered from those relating to the other 
class. 

A landlord may sue for an Injunction, non manda- 
tory or mandatory, restraining the commission of waste 
by his tenant.2 As between landlord and tenant no 
length of abuse will give the tenant a right to commit 
waste. The allowance of the abuse is only by the permis- 
sion of the landlord, and can never be turned against him 
by the tenant, whose rights are only to be ascertained by 
the lease. It has been said that there is a distinction 
in the general principles upon which the Court proceeds in 
restraining acts of waste done in violation of an express 
agreement, from those on which it proceeds in restraining 
acts of pure waste at common law ; that in restraining 
pure waste, irrespectively of agreement, the Court pro- 
ceeds upon the ground of irreparable damage, and will 
not interfere, if the damage be small : whilst in restraining 
acts of waste in breach of covenants the Court proceeds 
upon tbe principle that where a positive stipulation has 
been entered into between two parties, either party has a 
right to insist upon its literal. performance by the other, 
irrespectively of the question of damage.* It is, however, 
apprehended that in this country both class of cases will 
be alike governed by the principles contained in section 54 
of the Specific Relief Act, and that both in the case of 


1 Per Field, J., in Prosunno Coo- waste. Kerr, Inj., 83. 


mar Chatterjee v. Jagun Nath 8 Kerr, Inj. [citing Lord Cour- 
Bysack, 10 C. L. R., 26 (1881). town v. Ward (Sch. & L., 8)]. 
? Where a Receiver has been * Kerr Inj., 82, 83; and as to 


appointed, the Receiver may have — acts contrary to covenants in lease, 
ап Injunction to restrain tenants вее ib., 440. 
or undertenants from committing 
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the breach of express covenants,’ and of the implied duty? 
of a tenant, the Court will, in determining the question of 
the right to an Injunetion, consider the question of 
damage. The Courts will be disposed to place a liberal 
interpretation on the rights of the tenant,? and will not 
interfere at all where the damage is small, and will not 
interfere by Injunction except where the damage is serious, 
and the principles enacted by the Specific Relief Act 
warrant such interference. It is, therefore, doubtful 
whether in this country the Courts will except from this 
general тше express covenants, and will insist upon their 
literal performance irrespective of damage. See however 
post. 

Rules of English law and decisions of English Courts 
may be referred to with advantage in the case of waste 
by non-agricultural tenants, but in other cases such 
rules and decisions will not prove to be of special assist- 
ance or general applicability in this country where hoth 
the nature of the climate and soil, the course of husban- 
dry, and the nature of the tenures under which land is 
held, differ in most material respects from the state of 
things which exist in England.* There have been, however, 
numerous decisions by the Courts of this country touch- 
ing the question of the obligations of tenants in this 
regard, and it is to these that recourse must be had for the 
ascertainment of the law governing the subject. 

A landlord, though he have parted with the posses- 
sion, has still an interest in the land, which he has a right 
to protect It is no objection to the granting of an 


2 In Monindro Chunder Sircar 
v. Moneeruddeen Biswas, 11 В. L. 
R., 40 (1873), there was an express 
covenant, риб по mention is made 
as to damage satlex ed. 

? Cf. Noyu lissa v. Rupikun, 
I. L. R., 2 Cal, 609611 (15327 

3 See Lal Sahoo v. Dco Narain 


Singh, 1. L. R., 3 Cal., 781 (1878). 

4 See Tarinee Churn Bose v. 
Ramjee Pal, 23 W. R., 299 (1875). 

5 Tarini Charan Bose v. Deb- 
narapaen Misiri, З D. L. R., App. 
69, 71 (1572); Noyna Misser v. 
Rupikun, 1. L. R., 9 Cal., О 
(1882). 
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Injunction that the landlord may not be entitled to khas 
possession. Though a landlord may have no interest left 
in the land, but the right to receive the rent and to sell 
the tenure in default of payment of rent, he is yet fully 
at liberty to protect the land from damage or injury, and 
to prevent any use of it by which its permanent useful- 
ness is impaired or endangered. A tenant by virtue 
of his demise does not obtain any other dominion over 
the land than is consistent with the contract under which 
itisheld. Where there is no express convenant as to 
the user of the land there is nevertheless an implied 
agreement that the land shall be retained substantially 
in the same condition in which it was at the time of the 
demise ; that the land shall be used for the purposes for 
which it was granted ; and that there shall not be a 
complete change in the mode of enjoyment. The mere 
relation of landlord and tenant creates an implied obli- 
gation on the part of the tenant to use agricultural 
land in a husband-like manner according to the custom 
of the country, where the. premises are situated, unless 
the lease or agreement contain some express covenants 
inconsistent with such custom and sufficient to exclude 
16.5 So, if A lets certain arable lands to В for purposes of 
husbandry, but without any express contract as to the 
mode of cultivation ; and if, contrary to the mode of cul- 
tivation customary in the district, B threatens to sow the 
land with seed injurious thereto, and requiring many years 
to eradicate, A may sue for an Injunction to restrain B 


1 Tarini Charan Bose v. Deb- 
narayan Mistri, 8 B. L. R., App. 
71 ; (1871) but see Lootf Ali у. Shib 
Dyal Singh, 8 W. R., 512 (1867) ; 
which decision has not however 
been followed in later cases. 
Ramanadhan v. Zemindar of Ram- 
nad, I. L. R., 16 Mad., 407, 409 
(1598). 

? Nicholl v. Tarinee Churn Bose, 


DOE 299 3001875). 

8 Lal Sahoo v. Deo Narain 
Singh, I. L. R., 3 Cal., 781 (1878). 

* jb.; Noyna Misser v. Rupikun, 
I. L. R., 9 Cal., 609, 611 (1882). 

5 Kerr, Inj., 00; 82. As to 
rayats with occupancy rights, see 
Venkayya v. amasami, I. L. R., 
22 Mad., 13 (1898). 
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from sowing the lands in contravention ot his implied 
contract to use them in a husband-like manner.! 

A tenant has not the right to alter the character of 
the land which he holds in such a way as to permanently 
injure the interests of the landlord in the land? It has 
been held by the Allahabad High Court that under sec- 
tion 98 (2) Act XII of 1881 (the N.-W P. Rent Act) an 
Act done by a tenant ‘detrimental to the land " means an 
Act which injures the land itself. And “ап act inconsis- 
tent with the purpose for which the land was let” means 
some such act as the making of a tank, or the altering 
the character of the land, as for instance turning it from 
agricultural land to buildingland.5 Therefore, a mortgage 
of his holding by an occupancy tenant, under which the 
mortgagee obtains possession is not ** an act detrimental to 
the land” or “inconsistent with the purpose for which 
the land was let," within the meaning of the clause and 
section of the Aet abovementioned.* No tenant taking 
land is entitled, without some specific agreement on the 
subject, to change the nature of that land, from what it 
was when he got it, or to make any permanent alteration 
in the state of the landlord's property. If a person 
wishes to lease lands for a partieular purpose and to alter 
the eharaeter of the land, such alteration should be the 
subject of a special agreement between the parties in 
the same way as when parties take lands for building 
purposes A tenant may be guilty of a breach of duty 


—————————————— — —À —ÁÁ l Á —— —— 


з: Act I of 1877, s. 54, ill. (К); 
but the merely allowing the land 
to be waste would not of itself 
determine the tenancy: though 
such procedure on the part of the 
tenant would under some circum- 
stances be evidence of an intention 
to abandon the holding <Adiveru 
Dinabandhu Patrudu v. Lokana- 
dhasami, I. L. R., 6 Mad., 322 
(1882); Narasimma v. Lakshmana, 


I. L. R., 13 Mad., 121,127 (isso 

2 Noyna Misser у. Rupikun, I. 
L. R., 9 Cal., 611 (1832) ; Laksh- 
тапа у. Ramachandra, Y. L. R., 
10 Mad., 351,353 (1887). 

8 Madho Lal v. Sheo Prasad 
Misr, І.І. R., 12 All, 419 (1889), 

ibs 

5 Anund Coomar Mookerjee х. 
Bissonath Banerjee, 17 W. R., 416 
(1872). 
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in the use of his land in various ways, as by building upon 
it improperly, by excavating it, by improper dealing in 
the matter of trees by changing the character of the 
cultivation or by other acts of a similar nature.) A 
tenant who alters the character of the land in such a way 
as to permanently injure the interests of the landlord, com- 
mits a wrong in respect of which a suit for damages will 
undoubtedly lie,? and which will be restrained by Injunc- 
tion in proper cases. So tenants have been restrained 
by Injunction from building,’ excavating the soil, as for 
tanks,* brickmaking,* or the like; planting or cutting 
down trees ; $ changing the course of husbandry,’ as by 
turning cultivated land into a mango grove,’ ог paddy 
land into garden land,® and tenants will be restrained 
from in any other manner injuriously changing the 
character of the land or the user for which it was granted. 
For any permanent alteration of the character of land, 
such as the conversion of pasture into arable land, or 
arable land into wood, or meadow into an orchard, is waste, 


ч Noyna Misser v. Rupikun, I. L. 
R., 9 Cal., 610 (1882). 

2 ib., O11; Kadumberee Dabee v. 
Nobeen Chunder Adukh, 2 W. R., 
157 (1565). 

3 Lut Sahoo v. Deo Narain 
Singh, I. L. R., 3 Cal., 781 (1875) ; 
Bhotai v. Rajah of Bansi, I. L. 
R., 4 All, 174 (1881); Madho Lal 
v. Sheo Prasad Misser, I. L. R., 12 
All., 419 (1889) ; Noyna Misser v. 
Rupikun, I. L. R., 9 Cal., 609 (1882); 
Prosunno Coomar Chatterjee у. 
Jajun Nath Bysack,10 С. L. R., 
25 (1581); Jugut Chunder Roy 
Chowdhary v. | Eshau Chunder 
Banerjee, 21 W. R., 220 (1875). 

4 Anath Nath Day v. A. B. 
Mackintosh,8 B. L. R.,60,69 (1871) ; 
Madho Lal v. Sheo Prasad. Misser, 
I. L. R., 12 All., 419 (1889) ; Noyna 
Misser v. Rupikun I. L. R., 9 Cal., 


609 (1852), 

5 Anund Coomar Mookerjee v. 
Bissonath Banerjee, 17 W. R., 416 
(1872); Nicholl v. Tarinee Churn 
Bose, 23 W. R., 298 (1875). 

6 Bholai v. Rajah of Bansi, 
I. L. R., 4 All., 174 (1881) ; Laksh- 
тапа v. Ramachandra, І. L. R., 
10 Mad., 351 (1887); Nathan v. 
Kamla Kuar, I. L. R., 13 All, 572 
(1891). 

7 Lakshmana v. Ramachandra, 
I. L. R., 10 Mad., 351 (1887); 
Noyna Misser v. Rupikun, I. L. R., 
9 Cal., 609 (1882) ; Kunhamed v. 
Narayanan Mussad, Y. L. R., 12 
Mad., 320 (1888). 

8 Lakshmaua у. Ramachandra, 
Y. L. R., 10 Mad., 351 (1887). 

9 Kunkhamed v. Narayanan 
Mussad, I. L. R., 12 Mad., 32 
(1855). 
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even although the value of the land be increased because 
it not only changes the course of husbandry, but affects 
the proof of title. Buta mere temporary alteration in 
the ordinary and reasonable course of husbandry is not 
waste. Local custom, however, may authorize acts which 
would otherwise be unlawful.’ 

Though a landlord may be entitled to damages, delay or 
acquiescence or other circumstances in the case may dis- 
entitle him to relief by Injunction. So, where the tenant 
of an agricultural holding planted his Jote with mango 
trees to the knowledge, but without the consent of his 
landlord, thus changing the character of the land, and 
more than three years afterwards the landlord sued for 
a mandatory Injunction to have the mango trees removed, 
it was held that, having stood by for more than three years 
and allowed the tenant to spend his labour and eapital upon 
the land without taking any action in the matter, the 
landlord was not entitled to the Injunction sought, and 
as there was no claim for damages, the suit was dismissed 
with costs. Though, if waste has already been committed 
and there has been acquiescence or delay on the part of 
the landlord, the Court will refuse an Injunction to restore 
the land to its originalstate ;* yet, though the Court may 
so refuse to restore the land to its original condition, and 
so alter the new order of things, if it appear that the 
manner of use to which it is put under that order causes 
damage other than that which may be said to be involved 
in the mere ehange, the Court will interfere by Injunction 
to protect the landlord’s interests.’ Some decisions 
relating to particular acts of waste in respect of (a) build- 
ings, (b) excavations, (е) trees and (4) cultivation, are here 


pui" —M 


— — 


1 Kerr, Inj., 68. 8 Noyna Misser wv. Rupikun, 
2 Lakshmana v. Ramachandra, 1. L. R., 9 Cal., 609 (1882). 
IL L. Re 10 Mad, S391 (1557); hé s 
Tarini Charan Bose v. Debnarayan 5 Nicholl v. Tarinee Churn Bose, 
AMistri, S B. L. R., App., 69 (1871). 93 W. R., 299, 300 (1875). 
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cited in illustration of the application of the foregoing 
principles. 

Improperly building on land, as by building on agricul- 
tural land, or land let for the purpose of arboriculture? is 
an act detrimental to the land? and a wrong entitling the 
landlord to relief by damages or an Injunction.* In the 
case of land let for agricultural purposes, the act of turn- 
ing it into building land would be an act inconsistent with 
the purpose for which it was let.* А ryot, who relies 
upon an oceupaney right, must be taken as thereby admit- 
ting that the letting was of such a character as is contem- 
plated in В. Act VIII of 1869, which applies to agricultural 
holdings only. If, then, the land was let on the under- 
standing that it was to be used for cultivation, the fact that 
the ryot has acquired a right of occupancy does not alter 
any of the, terms of the letting except the conditions (if 
any) fixing a term for the tenancy. The statutory right 
of occupancy will not be extended sò as to make it include 
complete dominion over the land subject only to the pay- 
ment of a rent liable to be enhanced on certain conditions. 
The landlord is still entitled to insist that the land shall 
be used for the purpose for which it was granted, and 
although a liberal construction may be adopted, it cannot 
extend to a complete change in the mode of enjoyment. 
And, if such a tenant builds upon the land, he will be 
restrained by Injunction from doing so and compelled to 
remove the building, if erected. This case is an authority 
only for the proposition that where land is still in a state of 


(i) Buildings, 


agriculture a tenant has no right without his landlord’s : 


24 W. R., 220 (1872), 
9 Noyua Misser v. Rupikun, І. 


| Аиплатеї у. Narayanan 
меаи I. L. R., 12 Mad., 329, 


323, note (1858). 

2 Bholai v. Rajah of Bansi, 
I. L. R., 4 All., 176 (1881) ; Madho 
Lall v. Sheo Prashad, 1. L. R., 12 
All., 419 (1889); Jugut Слипает 
koy v. Eshan Chunder Banerjee, 


L. R., 9 Cal., 609, 611 (1882). 
* Madho Lal v. Sheo Prashad 
Misser, I. L. R., 12 All., 422 (1889). 
5 Lal Sahoov. Deo Narain Singh, 
I. L. R., 3 Cal, 781 (1878). 
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consent to alter the ayricultural nature and use of the land. 
But when that use has been already changed and a large 
portion of the land is no longer agricultural, but used for 
tanks and gardens, the rule laid down by that ease will not 
apply. An occupancy tenant may, in such case, build a 
рисса house upon his land, and the building of such a house 
upon land which has ceased to be agricultural can only have 
the effect of improving the valne of the property and giving 
the landlord a better security for his rent.’ А transferee of 
a tenant’s inlerest even though he be a co-sharer is under 
the same obligations in this respect as was his transferor. 
Though ryots having rights of occupancy in land for 
agricultural purposes шау have the right to transfer them 
to any person to hold for the same purpose, that will not 
enable a person who may be desirous of erecting a large 
house in the midst of an agricultural mehal to Рау пр the 
tenures and rights of several cultivators and convert the 
land which they formerly occupied into a dwelling-house 
and appurtenances.? Д fortiori where a lessee has expressly 
covenanted that he should not do a particular act on the 
land, he cannot avoid his obligation by parting with his 
interest: his sub-lessees will take the land subject to his 
covenant, and if they act in breach of it, an action for 
damages and an Injunction will lie against them.’ 

Acquiescence and delay will however bar the right to 
an Injunction.* 

In a recent suit for an Injunction compelling the 
defendant to remove a certain building erected by him on 





— —À 


! Prosunno Coomar Chatterjee v. 
Jagunnath Bysack, 10 C. L. R., 25, 
30 (1881); but see ib., 26, 27, per 
Field, J. In Nyamutoolluh Ostagur 
v. Gobind Churn Dutt, 6 W. R., 
Act X, 40 (1866), an occupancy 
tenant's right in this respect was 
laid down in terms which have 
been followed in recent cases : see 
note kRamanadhan v. Zamindar of 


Ramnad, Y. L. R., 16 Mad., 407, 
409 (1893). 

2 Juggut Chander Roy Chowdhry 
v. Eshen Chander Bauerjee, 24 W. 
R., 220 (1875). 

8€ Mohiudro Chunder Sircar v. 
Moneevuddeen Biswas, 11 B. L. 
R., App., 40 (1873). 

^ Noyua Misser v. Rupikun, I. L. 
R., 9 Cal., 609 (1552). 
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land which he held from the plaintiff as an agricultural 
holding and to restrain him from altering the character ot 
the land, it appeared that the defendant had ocenpaney- 
rights in the land in question, which formed part of the 
plaintiffs zamindari, and that the land had been used for 
agricultural purposes merely up to recent date, when the 
defendant erected a building which was in no way con- 
nected with agricultural purposes, but was intended to be 
used either asa dwelling-house or as a pleasure house. It 
was admitted that the defendant had an occupancy right. 
It was held upon a consideration of most of the preceding 
authorities that * It is a settled rule of law that no tenant, 
whether he has an occupaney-right or not, is at liberty to 
erect houses upon agricultural holdings for other than agri- 
cultural purposes and thereby to alter the character of 
the holding. Every such tenant is under an implied 
obligation to do no act which is not consistent with the 
purpose for which the land was originally let for culti- 
vation. That this was the law administered in this 
country is also clear from the cases cited by the District 
Munsiff, and from the decisions of this Court. It is 
argued by appellants’ pleader, that the cases referred to 
relate to tenancies from year to year or for a term of 
years and not to tenants, who have oecupancy-rights. 
The principle on which those cases were decided is 
that in an agricultural holding the tenant is under an 
obligation not to alter the character of the holding and 
that the landlord is entitled to insist upon the tenant 
abstaining from doing anything inconsistent with the 


! Jugut Chunder Roy Chowdhry 
v. Eshan Chunder Buuerjee, 24 W. 
R., 220 (1575); Tarini Charan 
Bose v. Debnarayun Mistri, 8 B.L. 
R., App. 69 (1571); Lal Sahoo v. 
Deo Narain Singh, 1. L. R.,3 Cal., 
781 (1878) [see Noyna Misser v. 
Rupikun, I. L. R., 9 Cal, 609 


(1882) ]; BAholai v. Rajah of Bansi, 
I. L. R., 4 Al., 174 (1881) ; Madho 
Lal v. Sheo Prasad Misr, 1. L. Ri, 


12 АП., 419 (1889); Lakshmana v. 


Ramachandra, I. L. R., 10 Mad., 
351 (1887); Kunhammed v. Nara- 
yan Mussa I. L. R., 12 Mad., 320 
(1888). 
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vations, 


302 INJUNCTIONS AGAINST TRESPASS AND WASTE. 


purpose for which the land was originally let. The 
appellants’ pleader draws our attention to Jones v. 
Chappell! and to Doherty v. Allman? These are cases 
relating to leases of houses and not to agricultural hold- 
ings, and they are therefore not in point On the 
other hand Jew v. Cobley? is a case in point as illus- 
trating the principle which regulates the rights of ten- 
ants having agricultural holdings. It is there distinctly 
Jaid down that the question on which the decision should 
rest in such a case as this is whether the aet done by the 
tenant is consistent with the purpose for which the land 
was demised.” + 

In the absence of proof of the nature of his tenure, 
ог a local custom, giving tenants the right to dig tanks 
without the consent of the landlord, it is for the tenant to 
show that the digging a tank is a fair and reasonable use 
of the land which he holds—a use which will not be to 
the material detriment of the zemindar? In the absence 
of such proofa landlord will, in an otherwise proper case, 
be entitled to a mandatory Injunction ordering that the 
tank shall be filled up and the land restored to its original 
condition. Where there has been an express covenant 
not to exeavate a tank an action for damages and an 
Injunction will lie against the lessee and, if he have parted 
with his interest, against his sub-lessees.? In the case of 
land Jet for agricultural purposes the making of a tank 
vould be an act inconsistent with the purpose for which the 
land was let? But the digging of a well is not an act 
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Е, 20 Eqo 9055 

2 L., R., о App. Cas., 709. 

з. В. (0593), 2 Ch. D233: 

4 Ramanadhan v. Zamiudar of 
Ramnad, I. L. R.,16 Mad. 407, 408, 


6 Ib.; Noyna Misser v. Rupikun, 
I. L. R., 9 Cal., 609 (1882) ; Madho 
Lal v. Sheo Prasad Misr, I. L. R., 
12 All., 422 (1889). 

7 Monindro Chunder Sircar v. 


409 (1893) ; followed in Bhupathi у. ` 


Rajah Rangayya Appa Rau, I. L. 
R., 17 Mad., 51, 58 (1895). 

5 Anath Nath Day v. A. B. Mac- 
kintosh, 8 B. L. R., App., 69 (1871). 


Moneeruddun Biswas, 11 B. L. R., 
A pp. 40 (1873). 

8 Madho Lal v. Sheo Prasad 
Misr, I. L. К., 12 All., 499 (16880) 
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detrimental to the land or inconsistent with the purposes 
for which it was let. The granting of an Injunction in 
this case also will be subject to the question whether there 
has been any delay or acquiescence proved.? It is no 
objection to an order being made that the plaintiff is not 
entitled to khus possession. The plaintiff may not be so 
entitled, but he retains a certain interest in the land which 
entitles him to ask that the injury done to his property may 
be removed, which may be done more easily at the date 
of suit than thereafter. The excavation of the land for 
the purpose of brick-making 1s waste. If a person 
wishes to lease land for the purpose of making bricks 
that should be the subject of a special agreement between 
the parties in the same way as when parties take lands 
for building purposes* But where the brick-making 
does not involve any waste or injury no Injunction will 
be granted : as where brick-making has been carried on 
for more than 25 years on the land. with the acquiescence 
of the landlord and there being no trace of any other 
mode of enjoyment, it cannot be said that the land has 
been diverted from its original destination. In a suit 
brought by a landlord against a tenant where the primary 
relief sought was a mandatory Injunction, directing the 
defendant to fill up a tank excavated by him in contraven- 
tion of the terms of the tenancy and to pay damages, and 
where the secondary relief sought was ejectment, it was 
held that the suit was barred, inasmuch as it was brought 
more than two years after the excavation of the tank.® 


1 Bholai v. Rajah of Bansi, I. L. 
R., + All., 176 (1881). 

2 Noyna JMisser v. Rupikun, I. 
L. R., 9 Cal., 699 (1882). 

з Anath Nalh Dey v. A. B. 
Mackintosh, S D. L. R., App. 71 
(1871). 

% Anund Coomar Mookerjee v. 
Bissonath Banerjee, 17 W. R., 416 
(1872); | Aadumbenee Dabee v. 


Nobeen Chunder Adulsh, 2 W. R., 
157 (1863). 

5 Nicholl v. Tarinee Churn Bose, 
98 W. R., 298 (1875); distinguish- 
ing Динни Coomar Mookerjee v. 
Dissonalh Banerjee, 17 W. R., 416 
(19757 

6 Sharoop Dass Mondul v. Jog- 
gessur Roy Chowdhry, I. L. R., 26 
Cal., 564 (1899). 
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To change (їп the absence ot local custom) the char- 
acter of agricultural land by planting trees as by the 
conversion of land under cultivation into a mango grove! 
or planting land let for wet cultivation with jack, cocoanut 
and areca-nnt trees’ is an act of waste in respect of 
which an Injunetion will be granted. It is an act detri- 
mental to the land and inconsistent with the purposes 
for which it was let? A tenant is entitled to prevent 
the growth of any trees which were not growing at the 
time of the commencement of his tenancy, and the growth 
ot which would interfere with the purpose for which the 
land was let to him, provided that there is no contract 
or custom to the contrary.* The property in trees grow- 
ing on land is, by the general law, vested in the proprietor 
of the land, subject, of course, to any custom to the con- 
trary. Under section 23 of the Bengal Tenancy Act, the 
onus is on the landlord to show that a tenant with occu- 
paney right is debarred from cutting down the trees on 
the land, and not on the tenant to prove a eustom giving 
him the right todo se. Therightto appropriate them when 
cut down, however, is adifferent question. Ina suit by 
landlords against their tenants who had a right of occupancy 
for appropriating some mango trees growing on their land 
which they had cut down, it was held that the onus was 
rightly thrown on the tenants of proving a custom they 
alleged, giving them the right to sell the trees, and on 
failure to prove such custom, they were liable to damages 
for so appropriating them. Where there is a custom that 
zemindars have a right to one-fourth of the value of trees 
cut down by ryots without their consent or permission that 





! Lakhshmana v. Ramchandra, R., 13 AU, 572 (1891). 

І.І. R., 10 Mad., 351 (1887). 5 Nafur Chundra Pal Chow- 
2 Kunhamed v. Narayanan Mus- dhuri v. Ram Lal Pal, Y. L. R., 22 

sad, T. L. R., ТУМА. 320 (159657: Cal., 742 (1891); see cases therein 
8 Bholaiv. Rajah of Bansi, I.L. cited, and Mon Mohini Goopta v. 

R., 4 All., 176 (1881). Rajhoonath Misser, I. L. R., 23 
* Nathan v. Kamla Kuar, I. L. Cal, 209, 210 (1595). 
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implies that the ryots havea right to cut down the trees and 
an Injunction restraining them cannot be granted. The 
trees upon an occupancy holding, whether planted by the 
tenant himself or not, belong an l attach to such holding, 
and like it, are not susceptible of -transfer by the tenant.? 
When a proprietor sells his rights and becomes entitled 
under section 7 of the N.-W. P. Rent Act to the rights 
of an exproprietary tenant, he holds all rights in the land, 
quá such tenant, which he formerly held in his character 
as proprietor, of course paying rent in his capacity as 
tenant. Where there are trees upon the sir land held by 
him at the time when he lost his proprietary rights, neither 
the purchaser of those rights nor he himself can cut down 
or sell them / invitum to each other. Short of cutting the 
trees down, he has the same right to enjoy the trees as 
he originally had.? Where a defendant who held from the 
plaintiff irrigable land which was cultivated with paddy, 
ete., and who had an occupancy right and a fixed money 
rent, planted cocoanut trees on the land, it was held that 
the acts of the defendant did not constitute waste or a 
breach of the terms of the tenaney.* The same rules will 
apply in this asin the former cases with regard to ac- 
quiescence and delay.® 

A tenant who changes the character of his enltivation in (iv) Cultiva- 
such a way as to permanently injure the interest of the ui 
landlord in the land commits a wrong for which a suit for 
damages or an Injunction or both will he ;9 as by plant- 
ing land let for paddy cultivation with jack, eocoanut and 
arecanut trees, sueh an alteration being unsnited to the 
nature of the holding and inconsistent with the purpose 





1 Nuffer Chunder Ghose v. Nund ^ Venkayya v. Ramasami, I. L. 
Lal Gossami, I. L. R., 22 Cal., 751 K., 22 Mad., 39 (1898). 
(1891), note. 5 Noyua Misser v. Rupikun, 
? Imdad. Khatun v. Bhagirath, 1. L. R., 9 Cal., 609 (1882). 
I. L. R., 10 Al, 159 (1835). 6 Noyna Misser v. Rupikun, 


* Jugal у. Deoki Nandan, I. L. I. L. R., 9 Cal., 610, 611 (1882). 
R., 9 AIL, 88 (1886). 
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for which the land was demised ;! or planting a mango 
{оре on dry land, usually cultivated with a dry erop, there- 
by rending it unfit for cultivation? And it was held in 
the last eited ease that the defendants as tenants from year 
to year were under the obligation to restore the land in the 
condition in which it was when it was leased to them, and 
that they were not at liberty to change the usual course 
of husbandry exeept with the eonsent of their landlord. 
The same principles with regard to acquiesence and delay 
will apply as in the former cases.’ 

() Non-agr Ти the territories to which the Transfer of Property 
Act (LV of 1882) extends, the rules governing the rela- 
tions of lessors and lessees, in the case of non-agricultural 
leases, are, in the absence of a contract or local usage to 
the contrary, contained in that Act. А lessee is bound to 
keep, and on the termination of the lease to restore, the 
property in as good condition as it was in at the time 
when he was put in possession, subject only to the changes 
caused by reasonable wear and tear or irresistible force, 
and to allow the lessor and his agents, at all reasonable 
times during the term, to enter upon the property and 
inspect the condition thereof and give or leave notice of 
any defect in such condition ; and when such defect has 
been caused by any act or default on the part of the 
lessee, his servants or agents, he is bound to make it 
good within three months after such notice has been given 
or left. The phrase ‘irresistible force ^ may be taken 
to inelude that fire, tempest, flood and violenee which 
renders the lease voidable at the option of the lessee.’ 

The general rule of English law being that personal 
chattels once annexed to the freehold become part of it, 


1 Kunhamed v. Narayanan supra. 
Mussad, I. L. R., 12 Mad., 320 * Act IV of 1882, s. 108, cl. (т). 


(1855). 5 Act IV of 1552, s. 105 с]. (е); 
2 Lakshmana v. Ramehandra, see Kunhayen Haji v. Mayan, 
I. L. R., 10 Mad., 351 (1889). I, L. R., 17Mad., 98 (1893). 


? Noyna Misser v. Rupikun, 
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and may not be again severed without the consent of 
the owner of the inheritance, it 15 waste if a tenant for 
life or years who has annexed a personal chattel to the 
freehold afterwards takes it away. But exceptions have 
been engrafted on the general rule in favour of trade 
fixtures, and fixtures set up for ornament or domestie con- 
venience. The exception, however, at Common law in 
favour of trade does not extend to buildings which have 
been let into the soil, even if used for trading purposes : 
though now by Statute buildings are rendered removable 
in certain cases? In India the law with regard to fixtures 
and the commission of waste by their removal has no 
importance in the case of landlords and tenants, for, in the 
absence of a contract or local usage to the contrary, a lessee 
is entitled to remove at any time during the continuance 
of the lease all things which he has attached to the earth ; 
provided he leaves the property in the state in which he 
received it.2 Under the interpretation given to the phrase 
‘attached to the earth’ ® a lessee may remove things rooted 
in the earth, as in the case of trees and shrubs, imbedded 
in the earth, as in the ease of walls or buildings, and 
things attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is attached. sub- 
ject to the proviso abovementioned. 

The distinctions, therefore, which exist in English law 
between things which are and things which are not tenant’s 
fixtures, that is, things which he may or may not remove 
during his tenancy cease to have significance in this country, 
in which a tenant has, asagainst his landlord, the complete 
disposal of things which he has attached to the earth and 
as to which therefore there can be no waste. The privilege 
of removal must, by the terms of the section (as also under 
English law in the case of removable chattels), be exer- 
cised during the continuance of the tenancy. There is no 


! Kerr, Inj., 72—75. 2 Act ТУ of 1852, s. 108, cl. (Л). 
E 1s. Sid 
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right to eome upon the land after the expiration of the 
lease for the purpose of their removal. 

Similar rights exist with regard to emblements. When 
а lease of uncertain duration determines bv any means 
except the fault of the lessee, he or his legal representative 
is entitled to all the crops planted or sown by the lessee 
and growing upon the property, when the lease determines 
and to free ingress and egress to gather and carry tiem. 

)uildings as already mentioned are covered by Ње pro- 
vision contained in section 108, cl. (Л) of the Transfer of 
Property Act and may be removed by the tenant. The 
general rule of English law expressed by the maxim quid- 
quid plantatur solo cedit solo, namely, that whatever is 
annexed to the earth becomes an accession to the freehold 
and irremovable, has been held not to prevail in this 
eountry outside the Presidency-towns and to be even 
therein subject to certain limitations.?2 The question, 
however, of the applicability of the maxim has become of 
diminished importance since the passing of the Transfer 
of Property Act which by section 51 secures to bond fide 
holders under defective titles the value of improvements 
made by them ; and by section 108, cl. (A), enables a lessee 
to remove during the continuance of the tenancy all 
things whieh he has attached to the earth including 
therein buildings erected by him. 

The tenant must not commit acts of voluntary waste 
and may be restrained by Injunction from so doing.? The 
lessee may use the property and its products (if any) as 


1 Act IV of 1882, s. 108, cl. (i). Latt Mudduck v. Lokenath Kurmo- 


? See In the matter of Thakoor 
Chunder Paramanick, В. L. R. 
Sup. Vol., Е. B., 595 (1866); Juggut 
Mohinee Dossee v. Dwarka Nath 
Bysack, До Li. R.; S Саі 557 (1539) 
Mahatatchmi Ammal у. Palani 
Chetti, © Mad. Н. C. R., 245 (1871) ; 
Akitsudammat v. Venkatachala 
Mudali [ib. 112 (1571)]; Russick 


kar, I. L. R., 5 Сал 601 (ssi 
Parbutty Bewah у. Woomatara 
Dabee, 14 B. L. R., 201 (1574); 
Dunia Lal Seal у. Gopi Nath 
Khetry, I. L. R., 22 Cal., 825 (1876). 

8 As to permissive waste and 
covenant to repair, see Act IV of 
1882, s. 108, cl. (m); Kerr, Inj., 71, 
72) 
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a person of ordinary prudence would use them, if they 
were his own ; but he must not use, or permit another to 
use, the property for a purpose other than that for which 
“it was leased, or fell timber, pull down or damage build- 
ings, work mines or quarries not open when the lease was 
granted, or commit any other aet which is destructive 
or permanently injurious thereto. A tenant who uses 
the premises in a reasonable and proper manner, having 
regard to the purpose for which they were demised, is not 
liable as for waste. But he may not change the nature 
of the property or use it 1n a manner inconsistent with 
the purpose for which it was demised.” Waste in buildings 
may consist either in pulling them down or suffering them 
to go to decay. Ап alteration of buildings which changes 
their nature and eharacter is waste.? 

A lessee for years has not, m the absence of express 
words, power to remove and sell the soil, except in the 
case of mines, quarries or pits open when he came in. 
To allow the opening of new quarries or mines there must 
bea power or liberty on that behalf, and such a power 
or liberty is to be usually found in every quarrying or 
mining leaset [fan indenture made subsequent to the 
original lease operates as a fresh demise of the premises. 
leased in their condition at the date of the indenture, and 
at sueh date there are quarries and pits open on the 
premises, the lessee, whatever may have been his original 
rights, is entitled to continue to work them. But, if there 
be а mere confirmation of the original lease, it will not 
operate зо as to make the estate confirmed subject to the 
incidents which it would have had, if granted in its con- 
dition at the date of the confirmation. 


ї Act IV of 1852, cl. (o). Doherty у. Allman, 3 App. Cas., 


2 See cases cited, ante, with re- 709. 
spect to non-agricultural leases, * In re Purmanandas v. Jeewan- 


8 Kerr, Inj., 70; Famchondra das, Т. L. К., 7 Bom., 109, 116, 117 
Vasudevshet v. Babaji Kusoji, Il. (1882). 
L. R., 15 Bom., 73 (1390) бее $ Ib., 117, 118. 
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A lessee must not, without the lessor’s consent. erect 
on the property any permanent structure except for agri- 
cultural purposes.’ So it was held prior to the passing 
of the Transfer of Property Act that a tenant of non-agri-- 
cultural land having nothing in the nature of a protected 
and permanent tenure or holding therein was not entitled 
to erect pucca buildings without the consent, and against 
the wishes of the landlord, on such land, and might be 
restrained by Injunction from erecting such buildings.” 
This is not, however, the law in England, for, unless it can 
be shown that such building is an injury to the inheri- 
tanee, the lessee of land who erects a building thereon 
without the consent of his lessor does not commit waste. 
A tenant may therefore in that country lawfully erect 
buildings, which improve the value of the land.’ 


Although it may be proved that the tenant has altered 
the character of the land so as permanently to injure the 
interest of the landlord, or has otherwise committed a 
breach of his duties towards him, it does not follow that 
in all cases the latter will have a remedy by Injunction. 
For, by standing by and allowing the tenant to go on 
with the work without objection, he may disentitle him- 
self to the assistance of the Court.* Further, as the 
granting of an Injunetion is an act depending upon the 
discretion of the Court, that discretion will be exercised 
with regard to all the cireumstanees of the ease—the 
covenants (if any) entered into by the parties, their 
relative interests, the length of the demise, the nature of 


3 Act LV of 1882, s. 108, el. (p). that of Doherty v. Allman, L. R., 
? Jayyanath Baisak v. Prosonno 5 App. Cas., 709, have any appli- 
!'oomar Chatlerjee, 9 С. L. R., 221 cation to agricultural holdings; 
(1551) : this decision was reversed Ramanadhan v. Zamindar of 
on appeal as it was held that the Ramnad, I. L. R., 16 Mad., 409 
defendants were entitled toa right (1893). 
of oecupaucy, 10 С.Т. R., 25 (1881). * Act I of 1877, s. 56; Najua 
$ Jones v Chappell, L. R., 20 Misser v. Rupikun, I. L. R., 9 
Eq., 539; neither this case nor Cal., 609, 610 (1582). 
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the property and the waste complained of.) ТЕ there be 
a covenant touching the performance or non-performance 
of an act, an Injunction will issue against the breach of 
covenant. If there should be no ground for interposing 
by reason of a breach of contract, there may still. however, 
b> grounds for interposing on the ground of waste? Where 
there is breach of an express covenant it was said in the case 
now cited that there is no question of convenience or amount 
of damage.” As, however observed in preceding portions 
of this book, it would appear that under the Specific Relief 
Act the principles governing the issue of Injunctions in 
cases of contract and tort are substantially the sume, and 
in the one case as in the other the Court will consider the 
amount and nature of the damage. If, however, possession 
of land be given upon an express bargain that a thing 
shall or shall not be done there, as a general rule a Court 
of Equity would not do its duty, if it did not enforce the 
contract, because mere damages would not there afford a 
sufficient or adequate remedy. In other words express 
covenants will be enforceable by Injunction not so much 
on the ground that the parties have so expressly contract- 
ed as for the reason that under such cireumstances relief 
by damages will, as a general rule, not afford a sufficient 
or adequate remedy. Should the ease be otherwise, it is 
conceived that damages will alone be given, even in cases 
of express covenant.? 

A dependant talookdar is a person holding a tenure 
intermediate between ryots and the zemindar. in which he 
has a beneficial interest, which is transferable ру sale or 
otherwise. It was held in the case undermentioned that 
a zemindar eannot sue a dependant talookdar (the pos- 
sessor of resumed lukheraj land) for confirmation of 





1 See Doherty ү. Allman, 3 * Doherty v. Allman, at р. 120, 
App. Cas., 709. per Lord Blackburn. 
2p., TIS. 5 See ib. at р. als 


з Ib., 720. 
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possession and for an Injunction to prevent him from coni- 
mitting waste. The only possession that a zemindar ean 
obtain after a deeree for resumption is а constructive one 
derived from the receipt of rent from the tenant. А 
talookdar has full power to dig tanks in his tenure, in 
which he holds a beneficial interest ; and the act is aceord- 
ingly not one of waste requiring a perpetual Injunction.! 
The mortgagor in possession, although he may exercise 
all aets of ownership, even to the extent of committing 
waste, which does not impair the security,? will, neverthe- 
less, be restrained from such acts as depreciate the value 
The 
principle upon which the interference is based as against a 
mortgagor in possession is the right of the mortgagee to 
his whole security unimpaired during the life of the 
mortgage. [n conformity with the English rule above 
stated the Transfer of Property Act provides* that a mort- 


of the premises and render the security insufficient. 


gagor ш possession of the mortgaged property is not liable 
to the mortgagee for allowing the property to deteriorate, 
but he must not commit any act which is destructive 
or permanently injurious thereto, if the security is 
or will be rendered insufficient by such act. А secu- 
rity is deemed to be insufficient within the meaning of 
this section, unless the value of the mortgaged property 
exceeds by one-third, or, if consisting of buildings, 
exceeds by one-half, the amount for the time being due 
on the mortgage.® 


| Mugnee Ram Chowdhry v. Ba- 
boo Gunesh Dult Singh, W. R. 
(1864), 275 ; see Nicholl v. Tarinee 
Churn Bose, 23 W. R., 299, 300 (1875). 

2 Kekewich v. Marker, 3 Mac. 
& G., 329. 

$ v. anle, pp. 291-292 ; High, Inj., 
55 693, 601, 178, e£ seq. ; Kerr, Inj., 
81, $2: the same principles apply to 
mortgages of ehattels : High, $ 695 ; 
as to the meaning of ‘‘ insufficient” 


see King v. Smith, 2 Ha., 241, aud 
s. 66, Act IV of 1882 (Transfer of 
Property). 

* Act IV of 1882, s. 66. Similarly 
under s. 10 of the Easements Aet 
he is not at liberty to impose npon 
the mortgaged property any ease- 
ment, which renders the security 
insuffieient. 

5 The same proportion is fixed 
in s. 6 of Act II of 1882 (Trusts). 
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A morteagee in possession must not commit any act 
whieh is destructive or permanently injurious to the pro- 
He is thus not liable for loss that arises from 
accidental eauses. He must use the mortgaged property 
with the eare of a prudent owner. If the security is 
insufficient, he is entitled, so long as he is acting bond 
fide, to make the most of the property for the purpose 
of discharging what is due to him as by cutting timber, 
opening mines and the like, but he does so at his own 
risk. If he incursa loss he eannot eharge it against the 
mortgagor, and if he obtains a profit, the whole of that 
profit must go in diseharge of the mortgage-debt.? 

The same principles which apply in respect of waste by POR 
a mortgagor in possession are also applicable as between ПОПАЛ. 
a purchaser who has obtained possession before the pay- 
ment of the purchase-monies and the vendor. In the 
absence of a contract to the contrary, the seller is bound 
between the date of the contraet of saleand the delivery 
of the property, to take as much care of the property and 
all documents of title relating thereto, which are in his 
possession, as an owner of ordinary prudence would take 
The same principles 


perty.! 


of such property and documents.* 
underlie the jurisdiction to prevent any waste which may 
tend to injure the seeuritv, where monies due under a 
settlement are unpaid ;5 and as between the heir or exe- 
eutor of a debtor in possession and a judgment-creditor.® 
Further iustanees in which the Court will interfere by 
Injunetion to restrain waste are specified in Illustrations 


1 Act IV of 1882, s. 76, cl. (e). 

2 Kerr, Inj., 80; v. anle, pp. 
257-202. 

8 Crockford v. Alexander, 15 
Ves., 135; Petley v. Eastern 
Counlies Railway Co., 8 Sim., 483; 
Casamajor v. Strode, 1 Sim. & St., 
381; Kerr, Inj., 82. 

* Act IV of 1882 (Transfer of 


Property), s. 55, cl. (e); see Fry's 
Specific Performance, 8га ed., р. 
618 ; Lysaght v. Edward, 2 Ch. D., 
510 ; Phillips v. Sylvester, L. R., 8 
Ch., 173; Egmont v. Smith, 6 Ch. 
D., 469; Clarke v. Ramuz (1891), 
о Q. B., 456. 

5 Kerr, Inj., 82. 

6 Teake v. Bickett, 1 Y. & J.,339. 


Waste and 
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(i) Co-sharers, 
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(1), Qu) and i») of section 54 of the Specific Relief Act. 
which deal with waste by partners! Hindu widows,? and 
members of an undivided Hindu family? respectively ; 
and there are others. The important subject of waste and 
trespass by co-sharers is separately dealt with in the 
following paragraph. 

у 78. In India where co-ownership is of more eom- 
mon occurrence than individual and separate ownership, the 
subject of Injunctions as between co-sharers assumes a 
position of far greater importance than is accorded to it 
in the English text-books and requires special treatment 
with reference to the numerous decisions which exist upon. 
the subject. 
be 


Co-sharers may 


tenants-1n-common. 


coparceners, joint tenants or 
Where lands descend on an intes- 
taev to several persons as co-heirs the persons so inherit- 
ing are called co-parceners or tenants in coparcenary.* 
Every joint tenancy is ereated by опе and the same title, 
and joint tenants are said {о be seized per my et per tout 
Les qui nihil habet et totum hubet. But they are poten- 
tially seized of aliquot parts for the purpose of alienation 
in severaltv.  Tenants-in-common are those who claim by 
several titles, or in several rights, though by one title, and 
have their possession in common. Joint tenants have both 
single possession and a single joint right to possess, but 
tenants-in-common have a single possession with several 
rights to possess. When a person having a right to possess 
a thing acquires the physical control of it, he necessarily 


* ү, ante. in the least." See note to Murray 
* ү. unte. v. Hall, 1 M. Gr. & Scott, 455. 
* On dit communément que chaque. 
jointenant n'a la propriété de riez 


8 ү, post. 


3 Litt, SS 241, сват Sweets 


Law Dictionary, 208. 

5 Comyn’s Digest, Title, Estates 
undivided, К. 5. The term * my” 
signifies, not as has been often 
supposed, “a moiety,” but ‘not 


et est proprietaire de tout ; ce qui 
vent dire qu'il tient tout conjointe- 
ment et ne tient rien en parti- 
culier;" i^, 
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acquires legal possession also. Though in the books it is 
said of joint tenants only that they are seized per my ef 
per tout the position seems to be equally applicable to all 
tenants, who hold pro /ndzviso whether they are coparceners, 
joint tenants or tenants-in-common. With respect to 
occupation and the right to occupy there is no distinction 
between tenants-in-common and joint-tenants.? 

Joint-tenants or tenants-in-common, when they have 
not parted with possession, possess in law, and may possess 
in fact, according to their interest as owners. If a 
servant holds the property on their behalf, the de facto 
possession is exercised in the name and for the use of all 
of them. If one of them alone holds or occupies, his 
physical possession is that of an owner for his own interest 
and that of an agent as to the others. If there is a 
personal joint occupation, the physical and legal posses- 
sion exactly coincide. In every case there is not a. plural 
possession, but a single possession exercised by or on 
behalf of several persons. A coparcener who purchases: 
from a trespasser stands in his shoes and his possession is 
not that of a coparcener, but of a trespasser, as was that 
of him from whom he purchased.‘ 

Owing to the peculiarity of their legal right and pos- 
session the subject of Injunctions between co-sharers 
requires separate treatment. Further a ео-ѕһагег is 
entitled to possession and may therefore not be excluded : 
he is also entitled to enjoyment of the property in its 
actual condition and is therefore entitled to be protected 
from waste. Inasmuch as the greater number of the 
reported decisions deal with the right of a co-sharer to 
be protected both from waste and trespass these torts have 
not been separately dealt with. 





? Pollock and Wright on Posses- $ Pollock and Wright on Posses- 
SION, р„ 27. sion, р. 21. 
2 Note to Murray v. Hall, 7M. ^ Muhammad. Ali Jan v. Faiz 


Gr. & Scott, 455; note to Daniel Buksh, I. L. BR... 18 .AlL, 561. 
v. Cumplin, 1 M. Gr., 172. (1890). 
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Ха) Joint user. 


Lachmesiwar 
Singh v. Man- 
war Hossein. 
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Upon this subject it is necessary to separately consider 
the questions of (1) joint user ; (2) remedies in respect of 
the abuse of joint property. In the first place, what may 
a co-sharer do or not do in respect of the joint estate ; 
secondly, assuming that a co-sharer has done or threatens 
to do that which he should not do, what remedies are open 
to the other co-sharers in respect of such infringement of 
their rights. 

The acts of user may be (1) to the profit of one co-sharer, 
but without damage to the other co-sharers ; (2) with or 
without profit to one co-sharer, but with damage to the 
other co-sharers, such wrongful user entitling either to 
relief by a decree for joint possession, damages or Injunc- 
tion. User of the first-mentioned character is illustrated by 
the decision of the Privy Council in Lachmeswar Singh v. 
Manowar Iossein.! In this case the plaintiffs and defen- 
dants were co-sharers. The defendant worked a ferry 
across a river at a point where it flowed through a joint 
mouza. The plaintiffs by their suit sought amongst 
other things a declaration that the river and ferry were 
within the area of the joint mouza, that the plaintiffs and 
the defendants might be declared entitled to receive the 
profits of the ferry in proportion to the extent of their res- 
pective shares, and that the defendants might be restrained 
from offering opposition to the possession of the plaintiffs. 
The Judges of the High Court were of opinion that the 
defendants were only entitled to hold possession and appro- 
priate the profits of the ferry in proportion to their pro- 
prietary right in the mouza. But the Privy Council held 
that the defendant had made use of the joint property in 
а way quite consistent with the continuance of the joint 
ownership and possession. He had not excluded any co- 
sharer. It was not alleged that he had used the river 
for passage in any such way as to interfere with Ше 
passage of other people or that there had been any 














à T. L. R., 19 Cal., 253 (1891). 
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obstruction at the landing places, or that he had prevented 
any one else from setting up a ferry. So far from inflict- 
ing any damage upon the joint owners, the defendant had 
supplied them gratuitously with accommodation for passage. 
All that was complained of was that he had expended money 
in a certain use of the joint property and had thereby 
reaped a profit to himself. If, therefore, the defendant’s 
use of the landing places and the river was consistent with 
joint possession, there was no reason why the plaintiffs 
should have any of the profits. They had not earned any, 
and none had been earned by the exelusion of them from 
possession as was the case in the leading decision of Watson 
$ Со. v. Ramchand Dutt! By the defendants acts 
they had lost nothing and had received some substantial 
convenienee. Only if and when the defendant eneroached 
upon their enjoyment of the joint property would they 
be entitled to relief. But upon the facts stated, they were 
entitled to none, and the suit was accordingly dismissed. 
It was held that property does not cease to be joint merely 
because it is used so as to produce more profit to one of 
the joint owners, who has ineurred expenditure for that 
purpose, than to the others, where the latter are not ex- 
eluded. Joint property being used consistently with the 
continuanee of the joint ownership and possession, without 
exclusion of the co-sharers, who do not join in the work, 
there is no encroachment on the rights of any of them, 
as regards common enjoyment, so as to give ground for a 
suit. If, therefore, by the use of joint property there is a 
resulting profit to one sharer withont loss to ог exelnsion 
of the others, there is no such use as will give ground for 
asuit against him. There is no infringement of right and 
therefore no claim to relief. 


Where, on the other hand, there is wrongful exelusion (0) Abuse of 


or user causing damage to the co-sharers, there jg 4," *ProPerty. 








———— 


! I. L. R., 18 Cal., 10 (1890). 
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infringement of legal right, for whieh the Courts will 
give relief. Though the Courts will interpose in a proper 
dase, they will in general be cautious of interfering with 
the enjoyment of joint estates as between their co-owners.! 

When a party asks the Court to interfere between co- 
sharers, the Court will not look only at the strict rights 
of the parties, but will see what is fair and reasonable 
between them : and, if what has been done is neither unfair 
nor unreasonable, then whether it be in accordance 
with the strict rights of the parties or not, the Court has a 
diseretion to leave the plaintiff to his strict remedy by parti- 
tion or any other remedy he ean maintain.” A man may 
insist upon his strict rights, but a Court of Equity is not 
bound to give its assistance for the enforcement of such 
strict rights? The user iust involve a real and substantial 
injury. The Court will not aid а complainant who applies 
upon trivial and frivolous, unreasonable or selfish grounds ; 
or for purposes of vexation ; for it is not every infringe- 
ment or excess of user which will justify the interference 
of the Court.* 

If, however, the user of a sharer with or without 
profit to himself involves a legal injury and material 
damage to his eo-sharers, the latter may have an action 
against him. But the nature of the relief which will be 
given will vary with the nature and effect of the acts 
done, and the intent and purpose with, and for which, they 
were committed and all the cireumstanees proved in 


the particular case. 





1 Lechmeswar Siugh v. Manowar 
Hossein, 1. Lb. BS 19 Cal, 205 
(1891). 

2 Vohima Chuuder Ghose v. 
Madhub Chunuder Nag, 21 W.R., 
80 (1875). 

з Lala Bisicambhar Lal v. Raja- 
ram, 3 B. b. R., App., 67 (1869), 
per Peacock, C. J. 

* Mohima C 


Chunder Ghose v. 


Madhub Chunder Nag, 214. W.R., 
80 (1875) ; Lala Biswaibhur Lal v, 
Rajaram, 3 B. L. R., App., 67 
(1869) ; [explanation of this case in 
Shamnugger Jute Fuctory х. Ram 
Narain Chatterjee, 1.L.R., 14 Cal., 
189 (1886)]; Joy Chuuder Rakhit v. 
Bippro Churn Rukhit, Y. L. R., 14 
Cal., 236 (1886). 
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Every tenant or owner in common is equally entitled 
to the oeeupation and use of the tenement or property.’ 
All eo-sharers may do what they like with their own. 
subject to the maxim “sic utere tuo ut alienum non 
laedas." One of several co-sharers of joint undivided 
property is as such holder of an undivided share, until 
partition, the part owner of every biga of the whole pro- 
perty and by virtue of that right of ownership, he ean 
claim either to оеспру the land himself jointly with his 
co-sharers or their assignees or to insist that the land 
shall not be oeeupied and used by any person (exeepting 
always persons having a right of oeenpancy) otherwise 
than with his assent.” As all are entitled to joint posses- 
sion, no one sharer ean take exclusive possession of anv 
part of the joint property to the ouster of the others or 
any of them.? But property does not cease to be joint 
merely beeause it is used so as to produce more profit 
to one of the Joint owners, who has incurred expenditure 
for that purpose, than to the others, where the latter are 
not exeluded. Joint property being used consistently 
with the continuance of the joint ownership and posses- 
sion, without exelusion of the co-sharers who do not join 
in the work, there is no encroachment on the rights of 
any of them, as regards,common enjoyment, so as to give 
ground for a suit.* 

There may be and often is together with joint possession 
a peculiar exclusive possession of part of the joint property 
for the convenience of the partieular sharers and with 
the continuing consent of the others. The rights of the 
co-sharers in sueh a case is laid down in the judgment of 





1 Pollock, Torts, 328: Pollock (1873)| cited in Lloyd у. Mussamut 
and Wright on Possession, 21,27, — Bibee Jogra, 25 W. R., 314 (1876). 
57. 9 fb. 

2 Statkarlt v. Gopal Pauday, 12 ^ Lackmeswar Singh v. Mano- 

3. L. R., 197, 199 (1873) per Pheav, war Hossein, I. L. R., 19 Cal., 253. 
J. [and see Sheopershad Singh v. (1891). 

Leela Singh, 12 B. L. R., 190 note 
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Phear, J., from which the following extract is taken :— 
“In my judgment, as I understand joint possession 
under Hindu law, that peculiar exclusive possession of 
a part of a common dwelling-house, or set of dwel- 
ling-houses, which one member of a family obtains 
very commonly without ап actual partition having 
been come to between the members of the family, isa 
possession which must be referred to the continuing 
consent of his co-sharers. So long as no actual partition 
is come to, either as a result of a suit, or formally 
between the parties themselves, or evideneed by long 
acknowledgment on the part of the members of the 
fainily, the possession is merely that which, for conve- 
nience sake, 1s coneeded by all the members jointly to 
each one of them ; and it may be put an end to, and a 
completely new arrangement come to, at any time, hy the 
members of the family, if they think fit to make the 
change. As long, however, as this peculiar state of exclu- 
sive possession is allowed to remain, it seems to me that it 
must be taken that the aequiescing members of the family 
concede to the person, who has the exclusive possession, 
all reasonable rights of user of his separate plot, or 
separate portion of the dwelling-house, аз is necessary for 
the ordinary purposes of residenge, having regard, of 
course, to the circumstances of Hindu life. I think upon 
the authority of the cases (some of which have been 
cited) decided in this Court, we must hold that the 
concession on the part of the aequiescing members 
does not go to the extent of enabling the possessor of the 
dwelling-house to alter the character of the property, or 
to do any thing with it, which is not consistent with such 
user of it as might be ordinarily expected to take 
place. If he desires to build a new and additional 
structure upon a portion of the house ground, it 
seems to me that he has no right to do so, and in that 
way materially to alter the condition of the property, 
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i this. 


view be correct, assuming that the plaintiffs in the present 


without obtaining the assent of his co-. harers. 


suit had an exclusive possession of the courtyard, as an 
adjunct to the particular portion of the dwelling-house 
which they occupied, I think they would not be entitled 
to use that courtyard otherwise than for the ordinary 
purposes of, and ineidental to, residence in their house, 
without the assent aud knowledge of their co-sharers."! 
Joint enjoyment of the property in its actual condition 
being the right of all, none may disturb that enjoyment 
either by directly excluding others, or by the commission 
of acts which have that effect? or by acts which in- 
juriously affect the position of the sharers by reason of 
material alterations? of the character and condition of 
the property enjoyed made without the consent of the 


co-sharers. 





! Sheopershad Siugh v. Leela 
Singh, 19 B. L. R., 185, 195, 196 
(1873), per Phear, J. 

? Sheopershad Siugh v. Leela 
Singh, 12 B. L. R., 197 (1573); Nuu- 
duu v. Lloyd, 22 W. R., 74 (1874) ; 
Macdouald v. Lalla  Shib Dyal 
Singh Paurey, 291 W. R., 17 (1874); a 
co-sharer is entitled to ask from 
his co-sharcr to be allowed to enjoy 
his share of the property in any 
mode in which it could be enjoyed 
as an undivided share; aud he 
has a right to insist that neither 
his co-proprietor nor anybody 
claiming through him should with- 
out his consent take exclusive pos- 
session of any portion of the joint 
property to which he has not а sub- 
sisting right of exclusive posses- 
sion; JN«udun v. Lloyd, 22 W. R., 
74, 75 (1874). No one co-sharer in an 
undivided property has a right to 
possess himself of any portion of 
it to the exclusion and without 
the authority of his co-sharers and 


to deal with it and cultivate it as. 
he will without their sanction. 
Every co-owner of such property 
is entitled to take a part in deter- 
mining how it shall be used, unless 
restrained by local eustom or spe- 
cial agreement: Lioyd v. Mussa- 
mut Bibee Sogra, 25 W. К., 313 
(1876), per Garth, C. J. 

8 Sheopershad Singh v. Leela 
Singh, 19 Б. L. R., 197 (1878); 
Crowdie v. Bhikdharee Singh, 16 
W. R., 41 (1871). Г А co-sharer 
in landed property has no right to 
do anything which alters the condi- 
tion of the joint property without 
the consent of his co-sharers. If 
he thinks his interest in the pro- 
perty might be improved by works 
of a particular character, he can 
effect a partition and improve his 
particular share:”  Gooroodoss 
Dhur v. Bejoy Gobind Bural, 10 W. 
Ra iil (1808) 58, call b. Eke 
A. C., 108. | 


(ii) Remedies 
in respect of 
the abuse of 
joint property. 
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So destruction of the subject-matter, waste attended by 
substantial damage, acts whieh permanently alter the 


eharacter and eondition of the Jand as by building upon 


it, exeavating tanks, or changing the nature of the culti- 
vation! are acts which, if committed by a co-sharer, amount 
to wrongs to the other part-owners giving them a right 
of action in respect of their commission. There is nothing 
in the law of Bengal which goes to prevent an. undivided 
shareholder from granting a lease of his share to a third 
person. АП that the other co-proprietor ean insist upon 
is that the lessee should be prevented from dealing with 
the subject of the lease in any way different from that 
in which the lessor, his co-proprietor, could deal with it ;? 
and a joint shareholder or his lessee may contract with 
the ryots of the zemindary for any lawful purpose even 
without the consent of the other co-proprictors. So the 
ryots may be indueed by contract or offer of reward to 
cultivate any crop upon the land they hold, provided 
that they are holding those lands without any covenant or 
stipulation in their agreement with their zemindar to 
cultivate them in a partienlar way.’ 

Should a co-sharer abuse the joint property, or other- 
wise infringe the rights of his co-sharers, the latter 
may avail themselves of one or other or more of the 
following remedies, according as the circumstances of the 
vase may require, vis. (1) partition: (2) declaration of 
night, damages, and account of profits ; (3) deeree for 


joint possession ; (4) Injunction. 


a ————— 





1oCyowdie v. Bhikdavee Singh, shareholders merely проп the 
16 W. R., 41 (1871); Macdonald v. — ground that he is willing to pay 
Lalla Shib Dyal Singh Panvey, 21 reasonable rent for it: Vundun Lall 
W. R., 17 (1874). One shareholder у. Lloyd, 22 W. R., 74 (1874); Lloyd 
alone in a joint estate or his v. Mussamut Bibee Sogra, 25 W. 
assignee cannot claim to cultivate R., 313, 314, 315 (1876). | 
any portion of the property, which 2 Macdonald v. Lalla Shib Dyal 
is not his zerait land, exclusively Singh Panrey, 21 W. R., 17 (1574). 
without the consent of the other 2 П 
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Partition which effects a severance of the joint pro- 
perty and allots to each sharer his share of the joint estate 
in severalty terminates the joint user. This remedy is 
available in every ease and is free of any condition, such 
as those which effect some of the other reliefs hereinafter 
mentioned. By partition the parties put an end to and 
prevent the future oeeurrenee of disagreement or mischief 
arising from the joint user. In some cases this is the 
only remedy available. 

In those eases in which the action of one co-sharer, 
though not amounting to a legal injury, is not assented 
to by another, the only remedy is for the party to parti- 
tion the land, so ах that all shall hold exclusively that 
which represents their respective shares. The law pro- 
vides the means by which common lands may be lawfully 
partitioned in a proceeding in which all the co-sharers will 
get their fair quantum of the common land, having 
regard to possession, quality and the amount of their 
shares. And, unless a plaintiff brings his ease within the 
purview of the principles hereinafter mentioned, the Court 
in its discretion will leave him to his strict remedy by 
partition or any other remedy he сап maintain.! <A suit 
for partition is often the best means of settling difficulties 
between co-sharers, but a plaintiff's rights are not limited 
to that. Upon a proper case, he may be entitled to a decree 
for joint possession, damages and Injunction or some one 
or other of these reliefs.? 

Assuming that partition is not desired, other remedies 
not involving partition are open to the co-sharer, viz., a 
suit for a declaration of right, for account of profits, and 
damages, for joint-possession, and an Injunction. 





236, 239 (1886); Shadi v. Anup 
Sugg, T. L. Re, 12 All 9436, 187 


1 Lala Biswambhar Lal х. Raja- 
ram, З В. L. R., App., 67 (1869) ; 


Mohima Chuuder Ghose v. Mudhub 
Chuvder Nag, 24 W. R., 80 (1875) ; 
Joy Chunder Rukhit у. Bipro 
Churu Rukhit, Y. L. R., 14 Cal., 


(1889) ; Sheopershad Singh v. Leela 
Singh, 12 B. L. R., 199 note (1871.) 
2 Bhaygo Muity Bibee у. Alaho- 


med Wasil, 25 W. R., 315 (1870). 


(a) Partition. 


(0) Declara- 
tion of 
damages ; 
aecount of 
profits. 


(с) Decree for 
joint posses- 
sion. 
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A suit may be brought which seeks some or all of these 
reliefs.! If one co-owner of land derives gain by eommit- 
ting waste on the common property, he isliable to account 
to the other owners for their shares of the money so ob- 
tained.* 
right causing injury, as by wrongful eultivation,? erection 
of buildings,* excavations, and the like. 


Damages may be given for an infringement of 


It may be that a sharer has in some respects inter- 
fered with the right of his co-sharer as a tenant in 
common ; and it may also be that he has thereby rendered 
himself liable to an action for damages at the instance 
of that co-sharer. But the Court will not on that account 
alone issue an Injunction against that sharer, for the 
circumstances of the case may be (and in this class of 
cases generally are) such, that though there is an infringe- 
ment of a right, the proper remedy for such infringe- 
ment lies in damages.’ 

A suit to recover possession is not maintainable against 
one co-sharer in respect of property still joint and un- 
divided, the usaal remedy being a suit for a partition and 
account ;° but in a proper case a suit to recover joint pos- 
In order 
to maintain a suit for possession by one shareholder 


session and an Injunction may be maintained? 


against another, something amounting to an actual turn- 
ing of the co-sharer out of possession or a refusal to let 
him enter must be shown. The acts should constitute a 
dispossession. But apart from the question of possession 


3 Bhaygo Mutty Bibee v. Maho- 18 W. R., 408 (1872); Watson Ф 


med Wasil, 25 W. R., 313 (1876) ; 
Ram Chand Dutt v. Watson d: Co,, 
I L. R., 15 Gals, 213; Y19 (1557). 

2 Kerr, Inj., 106; ante, р. 1890. 

8 Watson & Co. v. Ram Chand 
Dutt, I. L. R., 18 Cal., 10 (1890). 

^ Shamnugger Jute Factory v. 
Ram Narain Chatlerjee, І. L. R., 
14 Cał.. 189 (1856). 

5 L. J. Crowdy v. Inder Roy, 


Co. v. Ram Chand Dutt, I. L. R., 1% 
Cal., 10; and both damages and an 
injunction may be given ; Phaygo 
Mutty Bibee v. Mahomed Wasit, 25 
WARTI: 

6 Gobind Chunder Chose v. Ram 
Coomar Dey, 24 W. R., 393 (1575). 

1 Bhaygo Mutty Bibee v. Maho- 
med Wasil, 25 W. R., 813, 315 
(1576). 
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if there be acts wrongful as between co-sharers, the Court 
will in some cases compel co-sharers to act equitably 
towards each other, even although they could not main- 
tain а suit to recover possession, and without forcing Шеш 
to a partition.! 
in a suit to recover joint possession of an occupancy 

holding in respect of his share by a co-sharer landlord, on 
the ground that the defendant acquired no title by the 
purchase of the said holding, as it was not transferable 
by custom, and that there was an abandonment of the 
holding by the former tenant, the defence (inter alia) 
was that the plaintiff was not entitled to joint possession, 
and that he could not get any relief except by a suit 
for partition. Held that the plaintiff was entitled to the 
relief. claimed, and that the claim for joint possession 
without partition was maintainable.? 

An Iujunetion may be granted in the case of trespass, (4) Injunction. 
where there has been an ouster of the co-sharer, aud in 
the ease of waste, where there is an infringement of the 
legal right constituting, in the case of structures and ex- 
cavations, a substantial апа material injury not remediable 
upon partition ; and in the case of cultivation where 
there has been an exclusion of the shareholder from 
enjoyment, such exclusion being in denial of his title. 

The English Courts have considered it to be against (iv) Principles 

: : = : : upon which 

the poliey of the law to entertain claims or cross-elaims Injunctions 
for damages, or for Injunctions between joint tenants sro stented in 
or tenants in common, a remedy being open to the parties sharers. 
in the form of partition. The Court will not interpose 
to restrain waste in the case of co-parceners, joint tenants 
and tenants in common, unless it amounts to destruction, 
waste or spoliation. or unless the wrong-doer is insolvent 





» Mohima Chunder Ghose v. Bepari, І. L. R., 96 Cal, 55 
Madhub Chunder Nag, 24 W. R., (1899). 
80 (1875). 5 y, posl: 

2 Dilbar Sardar v. Hosein Ali 


W, IR 20 
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or incapable of paying to the other the exeess of the 
value beyond his own share.! 

The Court will also interfere to restrain waste where 
the wrong-doer is occupying tenant to the other :? but 
such a case is no real exception to the general rule for, by 
the agreement to hold as occupying tenant, there is а 
contract which establishes a relation similar to that of 
landlord and tenant to one another. If one tenant in 
common thinks proper by agreement with the other to 
hold the premises as an occupying tenant, the effect of 
that contract being to exclude the other from entry for 
any purpose, the tenant has thereby prohibited any act 
by himself, but such as an occupying tenant may do. If 
the result of that voluntary obligation on his part is, 
that he eannot deal with his own molety as he might, 
if he had not incurred that obligation, the question is, 
whether he must not get rid of that relation, so volun- 
tarl contracted, before he can exercise that orginal 
power, which he had before he entered into that contract. 

One reason in addition to those of general policy upon 
which the Courts have hesitated to interfere on the ground 
of waste is that, if it does so interfere, it must proceed to 
apply the principle throughout ; to grant the whole equi- 
table relief; for instance, to prevent felling trees planted 
for ornament ; which would be a strong measure in such 
а case ; yet the Court, if it touches the subject, must go 


to that extent.* So also it has been held in this country 





3 Kerr, Inj., 77. 

2 Tiroki v. Тимот 16 Ves., 129; 
There is nothing to prevent one 
co-sharer being the tenant of all 
the others and paying rent to 
them as such, But the mere fact 
that one member of a family holds 
exclusive oecupation of any part 
of the property, carries with it 
uo undertaking to pay rent, in 
the abseuce of some agreement to 


that effeet, express or implied. 
Mayne's Hindu Law, § 276. 

3 But if there be no express 
contract of tenancy, the occupa- 
tion cf one tenant in common 
does not establish that relation 
between him and the others. See 
Bailey v. Hobson, L. R., 5 Ch: 
App., 180. 

4 Theort у. Ticort, 16 Ves., 128, 
ee 
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that the Court will net generally interfere by Injunction 
to control a tenant in common dealing with joint pro- 
perty which is rightly in his possession, unless those deal- 
ings threaten to be of a destructive character.! 

If one tenant in common is doing merely what any other 
owner of land might do, the other cannot have an Injunc- 
tion merely on the ground that he does not choose to do so, 
since each tenant has a right to enjoy as he pleases. 
But, if the act amounts to destruction, the Court will in- 
terfere.? The destruction of the thing itself is an ouster.? 
When there are acts of positive and actual destruction 
an fujunction will be granted, since such acts are not done 
in the legitimate exercise of the enjoyment arising out 
of the nature of the party's title to that, which belongs to 
It is apprehended that the 

also interfere, where the 


him and the other party.* 
Courts of this country will 
wrong-doer is insolvent or incapable of paying to the other 
the excess of the value beyond his own share. 

As regards trespass, it is a peculiar incident of the 
estate of tenants that there cannot be a 
trespass as between themselves, unless the act amounts to 
ouster, for each of them is alike entitled to use and 
enjoyment (subject, it may be, to a subsequent duty of 
accounting for profits), and all acts of use and enjoyment 
in an ordinary course and according to the nature of the 
subject-matter are presumed, in obedience to a well-known 
principle, to be done in exercise of that lawful right. 

And though the Courts will not generally interfere 
between co-tenants on account of dealings with the 


in common 


* Stulkartt у. Сора Panday, 20 
PY R. 168, 169, 170 (18:3) ; s., с. 12 
ББ. R., 197. 

2 Twort v. Twort, 16 Ves., 123; 
Hole v. Thomas, 1 Ves., 580; The 
Durham and Sunderland Railway 
v. Wawn, З Beav., 119, cited in 
Statkartt v. Gopal Panday, 20 W. 


R., 168, 169(1873); Arthur v. Lamb, 
2 DES отп. EAS. 

з Wilkinson v. Haygarth, 16 L. 
JIN Бу ООБА); 

^ Twort v. Twort, supra, 181. 

5 Pollock and Wright on Pos- 
session, p. 87. Pollock on Tort, 
Зр 
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common property not involving destructive waste, it will 
in cases of ouster compel a tenant to allow his co-tenant 
а proper share in the enjoyment of the joint property, 
when the former has excluded the latter therefrom.! 
Bnt in the ease of exclusion caused by proper cultiva- 
tion, to entitle the plaintiff to an Injunction by reason 
of trespass and ouster, that ouster must have been in 
denial of the plaintiff’s title.? 

In England, inasmuch as co-tenaney is an uncommon 
form of estate, and the Courts have not shown any special 
facility in granting Injunctions between co-tenants, such 
Injunctions are of very rare occurrence. In this country, 
as might be expected, questions of this nature arise much 
more frequently between co-owners than in England, and 
the decided cases are numerous. There are many cases in 
which an Injunction has been granted, and in some® very 
general Janguage has been used as to the right of a part- 
owner to restrain his co-owner. So the proposition that 
one co-sharer has an absolnte right as a general rule of 
law to say to his co-sharer, ** you shall not cultivate that 
land in any way without my consent," and to enforce that 
right, at least in the absence of any special eireumstances, 
by claiming an Injunction in a Court of law, has, for its 
support, the language of some learned judges in delivering 
judgment upon cases before them.5 But it may well be 
open to consideration, whether the expressions used in 
some of these cases, if taken as unqualified propositions 
of law and without regard to the context, are wholly 
correct. On the other hand, a rule in conformity with the 
English decisions has been acted upon in a number of 





! John Stalkartt v. Gopal Pan- rain Chatterjee, I. L. R., 14 Cal., 


day, 20 W. R., 16S (1873). 200, per Wilson, J. (1886). 
2 Watson С Co. v. Ram Chand 4 
Ри. І 1. К. 15 Cal; 10 San): 5 Ram Chand Dutt v. Watson, 


® See cases cited in The Sham- I. L. R., 15 Cal., 219, per Wilson, 
nugger Jute Fuctory v. Rum Na- Ј. (1887). 
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‘eases,’ and it has been contended upon the authority 
of English decisions, that an injunction between co- 
sharers is a thing which either ought never to be 
granted, or at any rate only under very unusual cireum- 
‘stances. 

“But, though. of course, the principles on which 
English Courts administer the remedy by Injunction 
must be taken to be those which the Legislature meant to 
affirm in the Specific Relief Act, still the circumstances 
of this country are very different from those of England ; 
and it would be a dangerous thing to assume that, 
because the Courts in. England have very rarely found it 
necessary to grant an Injunction as between co-sharers, 
in order to prevent multiplicity of suits or upon any 
other grounds, Courts in this country may not properly 
be somewhat less rigid in doing so. The circumstances 
of the country are different ; the positions of co-sharers and 
persons with partial interests in land are very ditferent 
from those in England ; and the interests of part owners 
may here require protection by Injunction in classes of 
eases In which it is not necessary to grant it in England. 
There is a large number of cases which go to show that 
the remedy by Injunction may in this country be given 
in cases between co-sharers, when the circumstances of the 
‘сахех are such as to render it necessary, in order to secure 
those objects which, according to the law, should be se- 
cured by Injunction. Particularly, since the passing of 
the Specific Relief Act, an Injunction may properly 
be granted, if, on a consideration of the facts of the 
case, the Court thinks that that remedy is necessary in 
order to prevent repetition of injury and multiplicity of 


suits.’ 2 


3 See cases cited, per Wilson, J., 2 Ram Chand Dutt v. Watson & 
іп The Shumnuggur Jute Factory Co. I. L. R., 15 Cal., 214, 219, 220 


Co. v. Ram Narain Chatterjee, (1887), per Wilson, J. 
ПЕЕ 14 Cal, 201 (1856). 
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The Court has therefore refused to accede to either of 
these extreme propositions.!. And with regard to the con- 
flict of cases and in particular to those cases which appear 
to lend support to either of the extreme propositions men- 
tioned, it must be remembered that the observations 
therein should be read and understood with reference to 
the particular facts of the case dealt with and the parti- 
cular remedy sought in that case.? It has been said that. 
until the decision of the Privy Council in the case of 
Watson § Co. v. Ramchund Dutt? there seemed to be but 
little authority in decided cases to show how far courts 
of justice will interfere to control the use of property as 
between joint owners, or how far they will leave those who 
are dissatisfied with its use to seek a remedy by partition.* 
By that case and the decision in Lachmeswar Singh v. 
Manowar [lossein,? the Privy Council have practically 
settled the rights of owners of lands which are held 
jointly. The latter of the Privy Council cases stated the 
summary of the decision in the former suit as follows. 
namely, that the Courts should be very cautious of inter- 
fering with the enjoyment of joint estates as between their 
co-owners, though they will do so in proper cases? The 
Privy Council have also intimated that the rule as to rights. 
of persons holding land in common in Bengal was hardly 
to be found in the analogy of English cases, bnt might 
be derived from the direction in section 9 of Bengal 
Regulation VII of 1832, namely, that where there should 
be no specific rule, the case must be decided according to 


1 Ram Chand Dutt v. Watson «& war Hossein, I. L. R., 19 Cal., 264 


Се D; Rh Cale ЛО Баш (1891), per Lord Hobhouse. 
2 Nocurry Ган Chuckerbutty v. 5 I. L. R., 19 Са "25855008 
Bindubun Chunder Chuckerbutty, WL. R., 19 L. A., 48 (1591). 
I. L. R., 8 Cal., 709 (1552), where 6 Rohni Singh v. J. Hoddiug, 
a classifieation is given of theease I. DL. R., 21 Cal, 310, 343, ЗН 
law. (1893), per O'Kinealy and Ameer 
ТШ ER. 18 Cal ШЙ (ДЫ ун АПТ 
wo, Ies Ir БАО 7 L- L.R, 19 Cal. at p 202. 


* Lachmeswar Singh v. Mano- 
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позиве, equity and good conscience.! In disputes be- 
tween members of a joint Hindu family with respect to 
joint property, the exercise of the Courts jurisdiction to 


erant relief by Injunetion should be confined to acts of 


waste, illegitimate use of the family property, or acts 
amounting to ouster.? 

Some particular instances of use of joint property in 
which the interference of the Court has been sought are 
given in the following pages. The cases therein cited 
must, however, be read in the light of the principles here- 
inbefore stated. 

Cultivation may, or may not, according to the cireum- 
stances, constitute an aet entitling a co-sharer to relief by 
damages or Injunction. In an early ease? it was held that 
mere infringement of right by reason of eultivation will not 
support an Injunetion, and that the remedy for such in- 
fringement lay in damages.* In subsequent cases which 
will be shortly noticed the question was variously dealt 
with, and was in large part finally settled by the leading 
case decided by the Privy Council of Watson § Co. v. 
Ram Chand Dutt.^ In that сазе the Watsons who were 
originally in possession of the whole mouzah but at the 
date of suit had two annas only, had built factories, re- 
elaimed waste land, and cultivated indigo thereon. The 
District Judge at the instance of their eo-sharers grantec 
an Injunction against them prohibiting the growing of 
indigo. The High Court upon the ground of ouster upheld 
the Injunction, but modified it, so that it beeame an 


408 (1872). 


1 Watson & Co. v. Ram Chand 
4 Ouster is a question of fact; 


Dutt, I. L. R., 18 Cal., 17 (8190). 


2 Anant Котта v. Gopal Bal- 
vant, I. L. R., 19 Bom., 269 (1897); 
see also as to the rights of co- 
parceners inter se, Mayne's Hindu 
Law, $ 275. Ganpat v. Annaji, I. 
І. R., 23 Bom., 144 (1898). 

3 Crowdy у. Inder Roy, 18 W. R., 


and mere cultivation is not ouster. 
Ram Chand Dutt v. Watson & Co., 
а Са 18 50). 

5 I. L. R., 18 Cal., 10 (1890) ; s. 
c. in High Court, I. L. R., 15 Cal., 
211 (1857). 


(a) Cultivation. 


Watson & Cc. 
у. Ram Chand 
Dutt. 
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Injunction against growing indigo in such a manner as 
to exclude the co-sharers. The Privy Council held that 
there was no ouster involving denial of title, the exclu- 
sion of the co-sharers not being in denial of their title, 
but simply with a view to selt-protection, and refused an 
Injunction but gave compensation only. „It laid down 
the following rules:—(1) That the Courts should be 
cautious of interference with the rights of co-sharers ; (2) 
that the circumstances of this country and its law were 
to be considered ; (3) that where a co-sharer is in actual 
occupation of land not actually used by another, cultivat- 
ing in a proper course of cultivation, and that sharer 
resists a co-sharer not in denial of title, but with a view 
to self-protection, there should be no decree for joint 
possession or Injunction, but damages only should be 
given. 

In other cases an Injunction has been granted against 
a particular form of cultivation. So in the case cited 
below! the plaintiff sned to restrain defendant from 
growing indigo on (1) khoodkhast land, and (2) on lands 
which were the ¿jmali ryoti lands of all the joint pro- 
prietors of the village in which plaintiff and defendant 
were co-sharers. In respect of (1) kAoodkhast land the 
defendant clearly had no right. In respect of (2) namely 
the other land, such land was ryoti which the defendant 
had attempted to cultivate by force. The Court held 
that, if no immediate injury were likely to arise from 
the cultivation of Ше ¢jmalé lands with indigo, it would 
probably be advisable to leave the plaintiff to his remedy 
by an action for damages, but that there was an immediate 








1 Crowdie v. Bhikdavee Singh,16 possession of the land which 
W. R., 41 (1871). This decision belongs to both jointly, or (2) 
merely lays down that one co. interferes by disturbing the 
sharer cannot interfere with the occupation of joint ryots against 
ownership of another without the will of those ryots. Per Phear, 
his consent, whether (1) he in-  J., Fureedoonissa v. Ram Onoyra 
terferes by taking khas exclusive Singh, 21 W. R., 18 (1873). 
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injury аз the produce of the lands was hypothecated for 
the rent: that if a crop of indigo was substituted for 
the ordinary crop, it would become valueless to all but 
the particular persons who have the means of converting 
the plant into the manufactured article, and an Injunetion 
was granted against the cultivation of indigo without the 
consent of all the proprietors or of the ryots who held 
tenures on the /jmal; lands. The facts of this case ap- 
pear not to be within the prineiple in the leading decision. 
The wrong-doer was not in actual occupation of land not 
used by another. The ryots were in occupation. There 
was an attempt to cultivate by foree. There was other 
injury than that which is involved in the alteration of 
the condition of property by mere change of cultiva- 
tion. The rights both of the ryots and co-proprietors were 
infringed, and the value of the land as a seeurity was 
diminished. 

Ina subsequent сазе! it was held that, if a co-sharer 
has wrongfully taken exelusive possession of portion of 
the joint property and has been cultivating indigo thereon 
without the consent of the co-sharers, the plaintiff would 
have the right to ask that he be turned out of exclusive 
possession, and also that he be prohibited for the future 
from doing anything on the land which is the subject of 
suit, which a co-sharer of the plaintiff has no right to do. 

This partieular ease was remanded to the lower Court 
for trial upon the issue of the alleged wrongful exclusive 
possession. The allegation was that the defendant had 
cultivated the land after wrongfully turning the ryots out 
of it. The Court held that, if that allegation eould be 
made out in fact, the plaintiff would be entitled to an 
order ejecting the defendant from exclusive possession and 
an Injunction restraining him for the future from doing any 
act which was inconsistent with the joint proprietorship. 





—— 


з Macdonald v. Lalla Shib Dyal, 21 W. R., 17 (1874). 


(^) Building. 
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The facts in this case also appear to be distinguishable from 
those in the leading decision, there being a forcible ouster 
both of the co-sharers and the ryots. 

To support a claim for an Injunction the plaintiff must 
show that he himself wished to cultivate the land jointly 
with his co-sharer, that he has not been consulted as to 
its cultivation, and that he objects to its being cultivated 
in a particular manner on his behalf jointly with others. 
It is not sufficient to say that as joint proprietor he does 
not wish that indigo should be grown, not on his behalf 
but by or for any one in the mouzah.! A defendant has 
no right to complain of delay, where it has operated rather 
as an advantage to himself? In other cases an Injunc- 
tion against cultivation has been granted under circum- 
stances somewhat similar to those in the leading decision.? 

As is the case with regard to the right of cultivation, 
the decisions respecting the erection of buildings are of a 
varying character. In some, general language is used 
which itis not easy to reconcile with the limitations con- 
tained in others, even after making allowance for the 
peculiar facts and circumstances of each case. 

Every co-proprietor has a right of veto to forbid 
anything been done to the common property without his 


consent With a view to enforce this right a person can 








! Nundun Lali v. Lloyd, 22 W. 
R., 74 (1574) ; see Лоліта Chunder 
those v. Madhub Chunder Nag, 
91 W. R.,80 (1875). In Ram Chand 
Dutt v. Watson & Co., I. L. R., 15 
Cal., 220 (1887), the Court doubt 
ed whether cultivation of indigo 
could be absolutely restrained, but 
granted an Injunction restraining 
its cultivation in such a manner 
as to exclude the co-sharer. 

2 Lloyd v. Bibee Sogra, 25 W. R., 
313 (1576). 

з Stalkart v. Gopal Panday, 20W. 
R., 168 1925; s. c, 12 B- ESR., 


197; Lloyd v. Bibee Sogru, 95 W. 
R., 313 (1876), where a decree for 
joint possession, damages and 
injunction were given upon the 
ground that it would be ineffec- 
tual to leave the plaintiff to an 
action for damages from time to 
time. 

3 Junkee Singh w. Bukhoorie 
Singh, S. D. A. (1856), 761. [The 
proposition is too widely stated 
in the matter of the petition of 
Thakoor Chunder Paramanick, В. 
L. R., Sup. Vol., 597 n. 6 (1866), the 
Court said, ‘‘We are not prepared 
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sue to restrain his co-sharers from building on the common 
property. One of several co-sharers of joint undivided 
property has no right to erect a building on land which 
forms a portion of such property so as to materially alter 
the condition thereof without the consent of his co-sharers.? 
A co-sharer who has purchased the rights of ryots having 
a right of occupancy for agrienltural purposes may not do 
that which they themselves could not have done, namely, 
convert the land into a dwelling-house and its appurtenan- 
ces? Many, and perhaps the majority, of the decisions on 
this point, in accordance with the terms of the Specific 
Relief Act, have limited the issue of an Injunction to cases 
where the building canses a material and substantial injury 
In the 
first place, the Court will ascertain whether the plaintiff 
has any strict right to prohibit the defendant from the 
particular act complained of. Then, if such right be 
made out, the question arises whether he is in a position 
to enforce that right and to ask the Cort’s assistance, and 
then in what form, if any, relief shall be given.’ Relief, 
in the form of an Injunction, is in the diseretion of the 
Court. The Court is not bound to grant an Injunction even 
if the defendant have exceeded his strict rights.5 The 
Court will enquire into all the cirenmstances of the case, and 


not remediable by compensation or partition.* 


will see what is fair and reasonable as between eo-sharers : 





to accept this rule as law.” | 
[Each sharer is entitled to every 
portion of the land: Dwarkanath 
Bhooyea у. Gopeenalh Bhooyea, 12 
lb T6, 190». (1871). 

1 7b. ; followed in Baboo Indur- 
déonarain Singh v. Toolseenarain 
Singh, S. D. A. (1857), 765. 

2 Sheopershad Singh v. Leela 
Singh, 12 B. L. R., 188, 191, 192.5. 
(1873); Massim Mollah v. Panjoo 
Ghosamee, 21 W. R., 373 (1874) ; 
Guru Das Dhar v. Bijaya Gobinda 
Бала В. I. R., 108, A. €. 


? 


(1868); and cases cited in last 
two notes. 

3 Jugnt Chunder Roy Chowdhry 
v. Eshan Chunder Banerjee, 91 W. 
It. 2205 C ISO 

4 у. рози 

5 Jugut Chunder Roy Chowdhry 
у. Eshan Chunder Banerjee, 24 W. 

t, 2208222 (ПУ 

6 Massim Mollah v. Panjoo Gho- 
samee, 21 W. R., 373 (1874) ; Jugut 
Chunder Roy Chowdhry v. Eshan 
Chander Banerjee, 24 W. R., 220: 
(1875). à 
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and, if what has been done is neither unfair nor unreason- 
able, then, whether it be in accordance with the strict 
rights of the parties or not, the Court has a diseretion to 
leave the plaintiff to his strict remedy by partition or any 
other remedy he can maintain.’ The act complained of 
must be injurious, and the term “injury " means something 
substantial, something that materially affects the position 
of the parties,? and which, in the case of an injury com- 
mitted, cannot be remedied проп partition. The Court 
may interfere in a proper case, as where the injury is 
of a permanent or recurrent charaeter,? or where there is 
denial of title or exclusion, since such exclusion amounts 
io a forcible partition? But there is no such broad 
proposition ах that one co-owner is entitled to an Injune- 
tion restraining another co-owner from exceeding his 
rights, absolately and without reference to the amount of 
damage to be sustained by the one side or the other from 
the granting or withholding of the Injunction And 
the fact that the plaintiff has given notice of objection 
to what is threatened before it has been carried out, 
does not make the crant of the Injunction a matter of 
course.’ A plaintiff is not entitled to judgment upon 
a ground which is inconsistent with the case set out in the 





Lahori, l. L. Ryd C21; ЕЗИ 
(1879). Seealso Massim Mollah v. 
Panjoo Ghossumee, 21 W. R., 373 
(1874). Where a sharer is not 
entitled to exclusive possession an 
order of the Magistrate will not 


3 VMohima Chander Ghose v. 
Madhub Chunder Nag, 24 W. R., 
-80 (1875). 

8 Joy Chunder Rukhit v. Bippro 
Churn Rukhit, l. L. R., 12 Cal, 
236, 238 (1556). 
sanction it. 


в Paras Ram v. Sherjit, LL R., 
9 ALL, G65 (1557). 

* Rajeudro Lall Coswami v. Sha- 
ma Churu Lahori, 1. L. R., ә Cal., 
194 (1579). 

5 Guru Das Dhar у. Bijaya 
téobiuda Baral, 1 B. L. R., 103 
(1868) ; Shadi v. Anup Singh, I. L. 
R., 12 A11., 436, 438 (1559); Rajen- 
dro Lall Goswami v, Shana Churn 


Rajeudro Lali ©ояз- 
wami v. Shama Charn Lahori, I. L. 
R., п Саб 15800519 

6 The Shannuggar Jute Factory 
Co. v. Ram Narain Chatterjee, I. 
L. R., 14 Cal., 200 (1886) [followed 
in Joy Chander Rukhit v. bippro 
Churu Rukhit, Т. L. R., 11 Cal., 
236, 239 (18806) . 

1 Ib. 


0 


o2 
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plant. Where an Injucntion has been granted, and 
there is an appeal against such order, it is for the 
appellant to show that the lower Court has exercised a 
wrong discretion, otherwise the appellate Court will not 
interfere.’ 

The building may, or may not, have been erected at the 
date of suit. 

In the first ease, a mandatory Injunction is usually 
sought directing the demolition of the building. "There 
isa considerable difference between a case in which the 
other co-sharers acting with diligent watehfulness of their 
rights seek by an Injunction to prevent the erection of a 
permanent building, and a case in which, after а permanent 
building has been erected at considerable expense, a co- 
sharer seeks to have that building removed.? Even if the 
defendant have not a strict legal right to build upon the 
joint land, the case may not be one in which a Court of 
Equity ought to give its assistance for the purpose of having 
the wall pulled down. A man may insist upon his strict 
right, buta Court of Equity is not bound to give its assist- 
ance for the enforcement of such rights, Ina case in which, 
after a permanent building has been erected at consider- 
able expense, a co-sharer seeks to have that building 
removed, the principle which seems to have been settled 
by the decisions of the Caleutta Court is this, that though 
the Court has a discretion to interfere and direct the 
removal of the building, this is not a discretion which must 
necessarily be exercised in every сазе; and, as a rule, 
it will not be exercised unless the plaintiff is able to 








! Nabin Chandra Mitter v. Paras Ram v. Sherjit, I. L. R., 9 
Mahes Chandra Miller, 3 D. L.R., — All., 664 (1557). 


App., 111 (1869). * Lala Biswambhar Lal у. Raja- 
2 Shadi v. Anup Singh, Y. L. тат, 3 D. L. R., Ap., 67 (1869) ; 
R., 12 All., 436, 488 (1889). Massim Moltah v. Panjoo Ghora- 


3 Nocury Lall Chuckerbully v. тее, 21 W. R., 373 (1871) ; Wohima 
Bindabun Chunder Chuckerbulty, Chunder Ghose v. Madhub Chunder 
I. L. R., 8 Cal, 708, 700 (1882); Nag, 24 W. R., 80 (1875). 
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show (1) that injury’ has accrued to him by reason of the 
erection of the building? ; and (2) that there has been no 
acquiescence ? or delay * on his part and perhaps further? 
that he took reasonable steps in time to prevent the erection, 
Even if the defendant be in strictness not within his 
rights, and the house has been erected, the assertion of the 
plaintiff's strict right might be attended with loss to the 
defendant, which would be ont of proportion to the relief 
which the plaintiff asks for. 
whether under all the cireumstances the ends of justice 


The Court ought to enquire 


cannot be satisfied by some remedy other than a mandatory 
Injunction. The Court will the more readily interfere, if 
the buildings be of a kacheha character and of no value.? 
The rule laid down by the decisions of the Calcutta 
High Court has been stated by the Allahabad High 
Court to be that when a joint owner of land, without 
obtaining the permission of his co-owners, builds upon 
such land, such buildings should not be demolished at the 


instance of such co-owners, 


3 Lala Biswamtbhar Lal v.. Raja- 
ram, 3 B. L. R., Ap , 67; Sri Chand 
v. Nim Chand Sahu, 5 B.L. R., 
Ap., 25; Mohima Chunder Ghose 
v. Madhu Chunder Nag, 24 W. 
R., 80; Joy Chunder Radhi? v. 
Bippro Churu Rukhil, 1. L. R., 
11 Cal., 238 (1886); Rajendra Lal 
Gossami v. Shama Churn Lahiri, 
I. Lb. Reo Cal... 199 ЛЕТО) А 
v; Anup Singh, I. L. R., 12 All., 
437, 438; Paras Ram v. Sherjit, 
I. L. R., 9 All., 664 (1887); Nocury 
Lall Chuckerbutiy v. Bindabun 
Chunder Chuckerbuliy, I. L. R., 
S Cal., 708 (1882). 

2 Nocury Lall Chuckerbuily v. 
Bindabun Chunder | Chuckerbully, 
IL RoS Cal, 709 (0539) eras 
Rom *. Sherjit, I. L. R., 9 AIL, 
G64 (1887). 


з Jankee Singh v. Bukhooria 


unless they prove that the 


Singh, S. D. A. (1820), 761; Baboo 
Indurdconarain Singh x. Toolsee- 
narain Singh, S. D. A. (1857), 1655 
Massiin Mollah v. Panjoo Ghoramee, 
21 W. R., 373, 574 (1874) ; Shadi v. 
Anup Singh, I. L. R., 12 All., 437, 
(1889). 

^ Shadi v. Anup Singh, Y. L. 
ER 125b. 4:9 (1559): 

5 Nocury Lall Chuckerbuiiy у. 
Bindabun Chunder Chuckerbully, 
I. L. R., 8 Cal., 709, 710 (1552); 
Parus Ram *; She, 1. DES 
All., 664, 665 (1857). 

6 Massim Mollah т.  Paujoo 
Ghoramee, 21 W. R., 873 (1871) ; 
Jugut Chunder Roy Chowdhry v. 
Eshan Chunder Banerjee, 24 W. 
R., 220 (1575). 

7 Shadi v. Ани} Singh, I. L. R., 
12 All., 436, 439 (1589). 
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action of their joint owner in bnilding upon joint land has 
caused them a material and substantial injury such as 
cannot be remedied by partition of the joint land.! And 
the mere circumstance of a building being erected by 
a joint owner of land without the permission of his co- 
owners and even in spite of their protest, 1s not sufficient 
in itself to entitle such co-owners to an Injunction, 
unless they ean show that the building has eaused such 
material and substantial injury as a Court of Equity could 
not remedy in a suit for partition of the joint land? 
The Allahabad High Court, however, have recently held 
that one of several joint owners of land is not entitled 
to erect a building upon the joint property without the 
consent of the other joint owners, and an Injunction may 
be granted, notwithstanding that the erection of such 
building may cause no direct loss to the other joint 
owners.? 

One of two tenants in common of a party wall may 
have an injunction to restrain alterations in the wall.* 
If a sharer withont the consent and against the will of 
his co-sharer threatens or commences to erect a building 
upon the common property, in such a case, inasmuch 
as one co-sharer has no right without the consent of the 
others to alter the condition of the joint property, he may 
be restrained by Injunction. The suit must, however, be 
brought by a party when either the infringement of his 
right is first threatened or commenced. If he stands by 
and suffers the building to proceed to a considerable 
extent, his consent to the erection will be implied there- 
from, and he must fall back on his remedy, if any, in the 


3 Paras Ram v. Sherjit, I. L. * Капакаууа x. Narasimhula, 
R., 9 AH., 665, 663—006 (1557). J. L. R., 19 Mad., 38 (1895); the 
2 Ib., 665, 660; Joy Chunder head note is liable to mislead. 
Rukhit v. Bippro Churn Rukhit, There was injury as for instance 
I. L. R., 14 Cal., 286 (1886). the exclusion of the plaintiff from 
з Najju Khan у. Imtiaz-uddin, the use of the top of the wall. 
I. L. R., 18 Al., 115 (1595). 


(o) Excava- 
clons. 
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form of an action for damages, 1f any, done to the common 
property.! If a plaintiff raises no objection when the 
building is commenced, but stands by and allows the 
defendant to expend a considerable sum of money on the 
building before instituting his suit, an. Injunction will be 
refused.2 The cases above cited 5 must be distinguished 
from those in which a stranger has with knowledge 
of the plaintiffs exclusive title trespassed upon land 
by building thereon, and those to which the equitable 
doctrine of estoppel by acquiescence would be appli- 
cable. The rales of equity applicable to trespasses by 
strangers are different from those applicable in the ease 


of co-sharers.* 


Similar considerations apply in the case of excavations 


by co-sharers as apply in the case of buildings. 


be shown 


injury materially affecting the position of the co-sharer, 


3 Jankes Singa ve Bukhooree 
Singh, S. D. A. (1853), 701; Baboo 
Indurdeonarain Singh v. Toolsee 
Narain Singh, S. D. A. (1857), 765; 
ВЫ A О 1089 Clas). EST 
12 All., 436 (1839). 

2 Nocury Lall Chuckerbutty v. 
Bindabun Chander Chickerbutty, 
1. ШШ Ka S Cal йу (ШЕ 
Holloway v. Sheikh Wahed Ali, 12 
Б. L. R., 192x (1871). 

3 In the following cases Injunc- 
tions were granted :—Jankee Singh 
v. Bukhooree Singh, S. D. А. (1856) 
761; Baboo Indurdeonarain Singh 
v. Toolsee Narain Singh, S. D. A. 
(1857) 705; Guru Das Dhur у. 
Bijaya Gobinda Baral, 1 B.L. R., 
A. ©., 108. (1868) ;»s. c., 10 MTR., 
171; Holloway v. Wahed Ali, 12 
B. L. R., 191 note (1871) ; Rajendra 
Lal Gossami v. Shama Churn 
Laht I. GIR.. o Cal 188 (1879); 
Shadi v. Anup Singh, I. L. R., 
12 AIL, 436 (1889); and in the 


ЈЕ must 


that the excavation has caused a substantial 


5 


following refused :— 
3 В. І. RJ, App., OF (ОЗЕ 
Chaud v. Wim Chand Sahu, 5 В. 
L. R., Ap., 25 (1570) ; Holloway v. 
Wahed Ali, 12 B. L. R., 185 (1573); 
Holloway х. Wahed Ali, ib.. 189, 
note (1871); Massim Moliah v. 
Paujoo Ghoramee, 21 W. R., 373 
(1874) [it must be shown no other 
remedy will be sufficient]; Jugut 
Chunder Roy Chowdhry у. Eshan 
Chunder Banerjee, 24 W. R., 80 
(1875); Noeury Dall Chuckerbutty 
v. Bindabun Chunder Chuckerbully, 
Т.І. В, S Cal., 70S (1882) : ЗАС 
nugyer Jule Factory Со. у. Ват 
Narain Chaiterjee, Y. L. R., 11 Cal., 
180 (1856); Paras Ram v. Sherjil, 
LLR, 9 ATE О (1392) 

^ Paras Ram у. Sherjit, І. L. 
R., 9 All., 663, 661 (1887). 

5 Joy Chunder Rukhit v. bippro. 
Chi n Риши, LE R., if (л 
236 (1886) ; 24 W. R., 50 (1875). 
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and not remediable on partition! before a mandatory 
Injunction will be issued directing the defendant to fill up a 
tank, excavated by him on the joint land, and to restore 
that land to its former state. The fact that a portion of 
the land on which a tank had been excavated by the de- 
fendant was fit for cultivation does not constitute an injury 
of a substantial nature such as would justify an order re- 
storing the land to its former condition. Where, in the 
case of a tank, the plaintiff did not allege that he had been 
excluded, from the part of the land in which it had been 
excavated or that he desired to appropriate it to any other 
purpose, and that he had been prevented from doing so, and 
the land taken formed but a very small portion of the joint 
property, it was held that the plaintiff had not suffered any 
injury by what had been done, and his suit was dismissed.* 

The ordinary cases of alleged injury are those caused (a) Other 
by cultivation of, building upon, or excavation of Ше "9" aet» 
joint property. There may, however, be other acts 
entitling a sharer to relief against his co-sharers such as 
waste by felling timber, destruction of the family dwell- 
ing-house or other family or joint property. Whether, 
however, that relief will be by way of an Injunction will 
depend upon the further question whether the circum- 
stances of the particular case admit of such a remedy 
upon the principles laid down in the Specific Relief Act 
and the decisions cited in the preceding pages. 

It has, however, already been pointed out that mere 
user of land to the profit of a co-sharer without damage to 
others, such user involving neither an alteration in the con- 
dition of the land nor an exclusive possession, constitutes no 
infringement of the co-owner's rights. Therefore, where 








—— 


* Paras Ram v. Sherjit, I. L. * Mohima Chunder Ghose v. 
R., 9 AIL, 661 (1887). Madhub Chunder Nag, 24 W. K. 

? Joy Chunder Rukhit v. Bippro 80, 81 (1875). 
Chunder Rukhit, Y. L. R., 14 Cal., 5 бее Act I of 1877, s. 54, 
236 (1886). IH. (a). 

S10. 
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a ferry was established by a co-owner, and the other sharers 
were in no way excluded or otherwise danmified, they 
were held to have no cause of action in respect thereof 

The foregoing rules may be thus summarized :—(1) 
The Courts will, in all cases, be eautious of interference 
with the possession and enjoyment of joint property. 
(2) If one eo-sharer uses the joint property to the greater 
profit of himself, but without damage to the eo-sharerz, there 
is no cause of action. (5) Inasmuch as each co-sharer 
is entitled to a portion of every part of the joint property, 
the Courts will not as a general rule enforce merelv strict 
rights and will not interpose where the user is slightly in 
excess of the right. (4) Where there is an infringement 
of a character which is sufficiently substantial to entitle to 
some relief, the Courts will, in the determination of the 
question whether an Injunction should be granted, consider 
whether the injury is adequately remediable by damages 
and partition. If that be the case, an Injunction will be 
refused. (5) In the particular ease of alleged injury 
through cultivation in the ordinary course by а co-sharer 
in actual oceupation and sole use of the property, dam- 
ages and not an Injunction will ordinarily be granted 
even though the cultivation has the effect of excluding a 
co-sharer, unless such exclusion is in denial of that co- 
sharer's title, in whieh ease an Injunction will be granted ; 
such a rule being necessitated by the climate, soil. and 
other peeuliar circumstances of this country in which 
lands are ordinarily cultivated in common. (6) In all 
other eases an Injunction may be granted where the act 
complained of involves the exclusion of the co-sharer, or 
some other material and substantial injury not remediable 
by partition or damages, such as the material and injurious 
alteration of the nature and condition of the property to 
which the parties are jointly entitled. 


1 Lachmeswar Singh v. Manowar v. ante, where the facts of this 
Hossein, 1. L. R., 19 Cal., 253 (1891); case are given. 


INJUNCTIONS AGAINST TRESPASS AND WASTE. 403 


§ 79. It was an old and well-established doctrine per- 
taining to the jurisdiction of equity by Injunction against 
waste, that it was not exercised as against a stranger to the 
premises, without interest or title therein, or when no 
privity existed between the parties to the action, defendants 
being regarded in such cases as trespassers, and as such 
liable to an action of trespass at law. А mere stranger 
might be immediately dispossessed, and, if the facts did 
not show privity of title or irremediable injury, the 
Injunction, if already granted, was dissolved.! Under the 
modern jurisdiction, it is still necessary in actions for 
perpetual Injunctions against waste, and in which such 
Injunction is the material or a substantive portion of 
the relief sought, to allege and prove privity of title 
between the parties to the suit. For the essential character 
of the tort of waste is, that the party committing it is 
in rightful possession, and that there is privity of title 
between the parties. If there be no such privity, there is 
no waste technically so called. In any suit, however, if 
it be proved that any property in dispute in the suit is 
in danger of being wasted, the Court may grant a tempo- 
rary Injunction to restrain such act, or give such other 
order for the purpose of staying and preventing the 
wasting of the property as the Court thinks 80.2 It is 
possible, therefore, that such a temporary Injunction might 
be issued against a stranger to the title. But in such 
ease the waste, though waste in fact, would not be waste 
in its technical sense, aud the Injunetion would be 
granted as ancillary merely to the other relief sought in 
the suit. The act of waste is restrained not upon the 
ground that the privity of the plaintiffs title demands 
such restraint, but for the purpose of preserving the stutus 
quo ante, until decree. 


! High, Inj., 3 650; Mogg v. Mitchelt, 12 Ir. Eq., 45; Mortimer 
Mogg, Dick, 670; Wriron v. Con- у. Cottrell, 2 Cox., 205, there cited. 
dran, 1 Ir. Eq., 380; Congleton v. 2 Civ. Pr. Code, s. 492. 
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In the case of waste property so called, as a gencral 
rule he only who has the remainder or reversion of the 
inheritance is entitled to relief. Trustees may also sue 
to restrain and stay waste. No, if the legal estate is in 
trustees upon trust for a tenant for life, with remainders 
over, and the tenant for life commits waste, the trustees 
have aright to sue to restrain the waste, and it is their 
duty to do so, if parties unborn are interested. As to 
coparceners, joint tenants. and tenants in common, mort- 
gagors and mortgagees, landlords, persons entitled upon 
the death of Hindu female heirs and others, see the 
pages undermentioned. 

$960. It was a well-established principle of equity juris- 
prudence that in all cases where a bill for an Injunction 
would lie to restrain waste, an account of, and satis- 
faction for, the waste already committed was allowed to 
prevent multiplicity of suits as well as to afford complete 
redress, without compelling a resort to law. An account 
of the waste committed and a decree for damages might 
have been had in the Injunction ‘suit. Such an account 
might have been decreed as between tenants in common. 
On the other hand, the general maxim was “ по Injunc- 
tion no account. ? То this rule which had as its ground 
the divided jurisdictions of the Courts, there were several 
exceptions,® which it is now unnecessary to state. For in 
this country a suit may be brought praying for several 
reliefs in combination or in the alternative. A party 
may sue both for an Injunetion and an aecount, and 
may be awarded both remedies or he may be refused 


an Injunction and given a decree for damages and an 
aecount., 





* Kerr, Inj- 1; 40 Hich. Шр, 2 Parrott у. Palmer, 3 My. & 
S$ 656—696: so also trustees to pre- K., 632, per Lord Brougham. 
serve contingent remainders may 8 See High, Inj., $$ 669, 670; 


sue ; ib. Kerr, Inj., pp. 101—107. 
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INJUNCTIONS AGAINST NUISANCES. 


§ 81. NUISANCE GENERALLY. (iv) Injunctions against ob- 
8 82. INJUNCTIONS AGAINST NUISANCES. struction of light. 
§ 83. NUISANCES IN RESPECT OF (v) Support; and Injune- 
NATURAL LIGHTS. tions against withdrawal 
(i) Air. of : 
(ii) Light. (vi) Water and Injunctions in 
(iii) Water. respect of rights to 
(iv) Support. water, 
5 84. NUISANCES IN RESPECT OF EASE- (v) Way and Injunctions in 
MENTS. respect of right of 
(1) Air. way. 
(ii) Injunctions against ob- (viii) Privacy and Injunctions 
struction of air. to preserve ; 
(iii) Light. $ 55. MANDATORY INJUNCTIONS. 


§ 81. A nuisance is a misuse or abuse of a man’s own 
property or proprietary rights, or an unauthorized use of 
public property causing either danger to the public (in 
which case it is called a public nuisance) or merely damage 
to a private citizen (in which case it is called a private 
nuisance), and not necessarily depending for its wrongful 
character on malice or negligence and not amounting to 
trespass.1 Trespass is the wrongful disturbance of another 
in his exclusive possession of property. Where the infringe 
ment of the right is the consequence of an act which is not 
in itself an invasion of property, the cause from which 
the injury flows is termed a nuisance. In the one case it 
is the immediate act which causes the injury, in the other 








1 Underhill on Torts, p. 219, ef see Soltau v. De Held, 2 Sim. N, S. 
sey, 6th Ed. As to public nuisances, — 142 ; Kerr, Inj., 167—170. d 
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the injury is the consequence of an act done beyond the 
hounds of the property affeeted by it? The law with re- 
gard to nuisances mainly depends upon tlie maxim sie utere 
tuo ut alienum non laedas which prohibits acts which are 
an abuse of the legal rights enjoyed by a proprietor. The 
maxim cited applies only to cases where the act com- 
plained of violates some right, and an act legal in itself 
violating no right cannot be restrained by Injunction 
upon the ground of the wrong motive which induced 
1.2 Torts arising out of nuisances may be either those in 
which the damnum consists of some bodily injury, such as 
that resulting from the keeping of unfenced excavations 
near a highway, permitting premises adjoining a highway 
or land of another to fall into a ruinous condition, the 
creation of noxious fumes and the carrying on of noisome 
or noxious employment. The two latter forms of nuisance. 
may also be conveniently dealt with under the next head, 
namely torts in which the damnum consists of some injury 
to property or interference with the ordinary physical 
comfort of human existence in such property. So one 
who brings or collects water upon his land does so at 
his peril, for, if it eseape and injure his neighbour, he 
is liable, however careful he may have been? And on 
the same principle a man who has called into special 
existence an electric current for his own purposes 
and who discharges it into the earth beyond his control, 
is as responsible for damage which that current does to 
his neighbour as he would have been if, instead, he had 
discharged a stream of water.* 

Under the last-mentioned class of torts are those 
which consists in injuries to servitudes, whether natural 
or conyentional. Natural servitudes or natural rights are: 
such as are necessary and natural adjuncts to the properties 





1 Kerr, Inj., 166, 167. H. L., 330. 


? Beach, Inj., $ 1076. * National Telephone Co. v. Ba- 
9 Fletcher v. Rylands, І. R., З ker, 1893, І. R., 2 Ch., 186. 
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to which they are attached (such as the rights to air, 
light, support and water) and they apply universally. 
Conventional or acquired servitudes are not universal, but 
must always arise by custom, prescription, or express or 
implied grant. The right to the enjoyment of a conven- 
tional servitude is called an easement or a profit à prendre 
according as the right is merely a right of user or a right 
of aequisition. Of easements those in particular may be 
mentioned which relate to air, light, support, water and 
way. Ina general sense every violation of an easement 
may be considered as a nuisance, although the converse 
of the proposition does not hold true.’ 

The commission of а nuisance gives rise to an 
action for damages, and in appropriate cases a nuisance 
threatened or committed will entitle the party suing to 
an Injunction. ‘ What makes life less comfortable and 
causes sensible discomfort and annoyance is a proper 
subject of Injunetion."? The circumstance that the thing 
complained of may be a public nuisance does not prevent 
an individual who has sustained special damage over and 
above that suffered by the rest of the public from bringing 
an action which is the proper remedy in respect of 
injuries done to his own personal comfort and enjoyment. 
The action is usually brought by the occupier or lessee 
in possession, but the owner may sue on the ground of 
injury to his property either alone or conjointly with 
the oeeupier. To sustain a suit by a reversioner it is 
necessary that the wrong complained of should operate 
injurionsly to the reversion either by being of a permanent 
character or by operating as a denial of right? The 
acts of several persons may together constitute a nuisance 





* Underhill, foc. cit. ; High, Inj., 8 Kerr, Inj, 168—172; Zand 
§ 815. Mortgage Bank v. Ahmedbhoy Ha- 
2 Fleming v. Hislop, 11 App.  bibbhoy, I. L. R., 8 Bom., 62, 64, 
Cas., 697, per Lord Halsbury, L. 86, 90 (1883); High, Inj., $ 762;. 
C. ; Reinhardt у. Menlasli, 42 Ch. Spelling, op. cit., $ 383. 
D., 688. 
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which the Court will restrain, though the damage осса- 
sioned by the acts of any one, if taken alone, would be 
inappreciable.! The Injunction of publie nuisances is not 
favoured, and except for special and urgent reason, equity 
will not enjoin the erection of a public nuisance where 
its maintenance is a misdemeanour, subject to indict- 
ment? The appropriate remedy for a public nuisance is 
by way of proceeding under criminal law, ‘as for a 
private nuisance it is by way of action or Injunction.’ 
There is a disposition of Courts of Equity to abdicate in 
favour of Coarts vested with criminal jurisdiction the regu- 
lation as well as the punishment of acts which constitute 
distinctive publie nuisances. And yet everywhere these 
Courts are still vested with jurisdiction to give relief to 
private parties in all proper cases against nuisances even 
of a public character. 

§ 82. A.very frequent ground of Injunction is nuisance. 
What makes life less comfortable and causes sensible dis- 
comfort and annoyance is a proper subject of Injunction. 
An Injunction cannot, however, be granted to prevent, on 
the ground of nuisance, an act of which it is not reasonably 
clear that it will be a nuisance. When the injury com- 
plained of is not, per se, a nuisance, but may or may not 
become so, according to circumstances, and, where it is 
uncertain, indefinite or contingent, or productive of only 
possible injury, the Court will not interfere.7 Subject to 





1 Thorpe v. Brumfitt, 8 Ch., 650 ; 
Blair v. Deakin, W. N. (1887), 148 ; 
Lambton у. Mellish (1894), 3 Ch. 
163. 

2 Beach, Inj.. § 1078. 

3 Mayne's Criminal Law, 551, 
See Indian Penal Code, Ch. XIV, 

4 Spelling, op. cit., S 393. 

5 Per Lord Halsbury in Fleming 
v. Hislop, 11 App. Cas., 697 ; Rein- 
hardt v. Mentasti, 42 Ch. D., 683. 
Annoyance is, strictly speaking, a 
wider term than nuisance; Wood 


v. Cooper, L. R., 1894, 3 Chou 
Tod Heatley v. Benham, L. R., 
40 Ch. D., 93. 

See generally as to Injunctions 
against nuisances, Kerr, Inj., Ch. 
VI; Beach, Inj, Ch. XX Vee 
Joyce Inj., 99; High, Inj., Ch. 
XIII; Hilliard, Inj, СПИЕ 
Joyce's Doctrines, 99; Spelling’s 
Extraordinary Relief, Ch. VII. 

6 Act I of 1877, 5756, els (g.) 

1 High, Inj., § 712; see also 
Beach, Inj., $ 1009; Spelling op. cit., 
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this the principles governing the issue of Injunctions in 
cases of nuisance are the same as those applicable ta 
other torts. The object of the jurisdiction is the res- 
traint of irreparable mischief and protection of property 
from irreparable or, at least, from substantial or material 
damage pending the action. The defendant will not be 
enjoined where the alleged nuisance is fairly attributable 
to natural causes? The Court will not. regard at all 
trifling nuisances. If damages are a full and adequate 
compensation for the injury, there is no case for an In- 
junction, the right to which may be further barred by 
the conduct of the applicant, his acquiescence or delay.’ 
And it may be said, generally, that the aid of an Injunc- 
tion will not be extended for the prevention of a nuisance, 
when it does not satisfactorily appear that the person ag- 
grieved is without adequate remedy at law.* The fact that 
the act threatened might be punished criminally as a nui- 
sance, will not prevent the exercise of the restraining power 
of equity.’ If, on the other hand, the injury is of so material 
a nature that it cannot be well or fully compensated by 
damages or is such as from its continuance and permanent 
mischief might occasion a constantly recurring grievance, 3 
fonndation is laid for the interference of the Court by 
way of Injunction. Relief by Injunction is sometimes 


party from liability for damages 
at law: Williams у. Earl of Jer- 


5 392, as to contingent and specula- 
tive nuisance. 


! Joyce’s Doctrines, 99; Spelling 
Орос, ЗТ 

2 Beach, Inj., $ 1043. 

3 The Land Mortgage Bank of 
India v. Ahinedbhoy Habibbhoy, I. 
L. R., 8 Bom., 53, 67, 70, 85 (1883). 
(See also as to acquiescence and 
delay, Kerr, Inj., 189; High Inj., 
$756. Beach, Inj., § 1061 and 
generally, Joyce's Inj., 90.) A per- 
Soh may so encourage another in 
the erection of а nuisance as not 
only to be disentitled toan Injunc- 
tion, but also to relieve the adverse 


sey, 1 Crand Bh., 91, 

^ High, Inj., $$ 745, 750 and Act I 
of 1871, s. 56, cl. (2.) 

5 Ib. People v. S. Louis, 5 Gilm, 
dol (Amer.); Attorney- General v. 
Hunter, 1 Dev. Eq., 12 (Amer.); 
Joyce's Inj., 130. 

Seno Rerec inj 172 173. S The 
loss of health and sleep, the enjoy- 
ment of quict and repose and the 
comforts of home cannot be restor- 
ed or compensated in money ;” 
per Thompson, J., Dennis v. 
Eckardt, citedin Hilliard, Inj., 325, 
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granted where damages for the commission of the nuisance 
would be diffieult of adjustment pecuniarily, thus rendering 
ihe remedy at law ineffectual.) Though the Court will 
not interfere, if the damage is slight or accidental and 
occasional only, and the nuisance is merely of a temporary 
or occasional character, yet the damage, thougl in itself 
slight, may, from its continuance or from delay in removing 
it, or from constant repetition, become sufficiently sub- 
stantial for the interference of the Court.® 

The interference of the Court, in cases of prospective 
injury, very much depends upon the nature and extent of 
the apprehended mischief and upon the certainty or un- 
-certainty of its arising or continuing ; and the fact of the 
nuisance having commenced, raises a presumption of its 
continuance. Changes and improvements made at the 
eleventh hour, and the efficacy of which depend greatly 
on the good intention and constant personal care of the 
defendant and his servants, ought not to influence the 
question of Injunction when once the nuisance is distinctly 
proved to have existed. In determining, whether the 
injury is serious or not, regard must be had to all the cir- 
eumstanees which may flow from it. 

A nuisance cannot be justified by the existence of other 
nuisances of a similar character, if it can be shown that 
the inconvenience is increased by the nuisance complained 
of ; and the fact that a stream is fouled by others is not a 
defence to a suit to restrain the fouling by one.’ 

The Court will not, in general, interfere, until an actual 
nuisance has been committed ; but it may, by virtue of its 
jurisdiction to restrain acts, which, when completed, will 
result in a ground of action, interfere before any actual 


з High, Inj.,§$ 791: Act I of 1577, * Goldsmid v. Tunbridge Wells 
з. 54, cl. (b). Commissioners, 1 Ch., 319; Atty.- 
a err, Im. 93. Genl. v. Mayor, etc., of Basingstoke, 


3 The Land Mortgage Bank of 45 L.J., Ch., 729. 
India v. Ahmedbhoy Habibbhoy, 5 Crossley v. Lightowler, Т. R., 
I. L. R., 8 Bom., 66 (1853). 2 Ch., 478; Joyce's Inj., 127. 
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nuisance has been committed, where it is satisfied that theact 
complained of will inevitably result in a nuisance. The pro- 
bability that the act complained of is only something which 
may according to circumstances, or may at some 2onsider- 
able distance of time, prove a nuisance is not, «ићсіепё. 
To induee the Court to interfere there must, it no actual 
damage is proved, be proof of imminent danger, and 
there must also be proof that the apprehended danger 
will, if it comes, be irreparable.! Any one seeking an 
Injunction to restrain an alleged future nuisance whether 
publie or private, must show a strong case of probability 
that the apprehended mischief will in fact arise.” The 
fear of mankind though reasonable will not create a 
nuisance.? 

Where in a suit to restrain a nuisanee from noise and 
smell it was conceded on the part of the plaintiff that 
there was no longer any noise to complain of, the Court 
observed that in many cases it would be right and the 
imperative duty of the Court to grant an Injunction 
to restrain the repetition of wrongful acts, even though 
those wrongful acts had already ceased.* 

If the right is clear or fairly made out it is the duty of the 
Court to protect the property by Injunction until the 








* Kerr, Inj., 174, 175. 

2 Altorney-General v. Corpora- 
tion of Manchester, L. R., 1593, 
2 Ch., 87, in which case the princi- 
ples npon which the Court pro- 
ceeds in granting or refusing In- 
junctions in quia timet actions, 
and the result of the authorities 
on this, and on nuisance at com- 
mon law, were stated and dis- 
cussed. See аз to this case Beach, 
Inj., § 1068. As to whether the 
Court has jurisdiction to award 
damages for an injury threatened 
only, see Martin v. Price, L. R., 
1891, 1 Ch., 284. In cases gov- 
erned by the  Easements Act 


the Conrt has not such power. 
Ghanesham Nilkaut Nadkarni v. 
Moroba Ramchandra Pai. 1. L. R., 
18 Bom., 471, 481; Mitchel!'s Law 
of Easements, 242, 243. Ina case 
not governed by this Act the 
Court awarded damages in lieu of 
an Injunction for future damage ;. 
Dhunjibhoy Cowasji Umrigar v. 
deisvod, M Logie wets Bom., 252 
(1887). See also Holland у. Wor- 
ley ЕЛКА 26 Cha. 538. 

8 Joyces Inj., 99, Spelling ор. 
cit., § 391. 

* Rapier v. London Tramways 
Company, L. R., 1893, 2 Ch., 591, 
592. 


Ap» INJUNCTIONS AGAINST NUISANCES. 


hearing. If the right or the fact of its violation is doubt- 
ful the сазе resolves itself into a question of comparative 
injury, whether the defendant will be more damnified by 
the Injunction being granted, or the plaintiff by its being 
withheld. Terms may be imposed on the plaintiff or the 
defendant asthe eondition of granting or withholding the 
Injunetion respectively. After the establishment of the 
right and the facts of its violation, the plaintiff is entitled 
to a perpetual Injunction to prevent the recurrence of the 
wrong, unless there be something special in the cireum- 
stances of the case.! 

The words of an Injunction against causing a nuisance 
ought not to be so drawn as to shut out all scientifie 
attempts to attain the desired end without causing a 
nuisance? Damages may be combined with a limited In- 
junction, when the eireumstances of the ease justify this 
particular form of relief. In the same suit an Injunction 
may be obtainable as well as damages for the loss already in- 
curred from the disturbance.* When a plaintiff has proved 
his right to an Injunction against a nuisance or other injury, 
itis no part of the duty of the Court to inquire in what 
way the defendant ean best remove it; the plaintiff is 
entitled to an Injunction at once, and it is the duty of 
the defendant to find his own way out of the diffieulty 
whatever inconvenience or expense it may put him to.’ 

In the сазе of nuisance by incorporated companies having 
compulsory powers to take lands and construet works it 


? Kerr, Inj., 175, 176, 190, Spel- 
ing op. cit, $ 417; v. апе, $ 35, as to 
Injunction upon terms; asto the 
burden of proof, v. ante. 

2 Fleming v. Hislop, L. R., 11 
App. Cas., 686, and of course the 
deeree must not be broader in its 
terms than the bill or complaint : 
Beach, Inj., $ 1073 ; the Injunction 
may be limited to а particular pe- 
riod, Semper v. Foley, 2 John & 


Hem., 555, 591. 

3 The Land Mortgage Bank of 
India v. Ahmedbhoy Habibbhoy, 
I. L. R, 8 Бош. pp. И 
(1883) ; v. ante, pp. 145—117. 

4 Jamnadas Shankarlal v. Atma- 
vam Harjivaun, І. L. R., 2 Bom., 
133 (1877). 

5 Joyce’s Doctrines: Atty.-Genl. 
v. Colney Hatch Lunatic Asylum, 
L. R., 4 Ch., 146. 
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has been held that they are bound to act in strict accord- 
ance with their powers. If they either act in excess of 
such powers and cause damage, or if, though keeping 
within their powers they construct their works in so un- 
skilful or negligent a manner as to cause unnecessary 
injury to private rights, the parties aggrieved thereby may 
sue for damages, and, when such is the appropriate remedy, 
obtain an Injunction. If, however, the company keeps 
within its powers, no action is maintainable against them 
for any act done in the exercise of their authority, however 
injurious, provided the injury done is the necessary and in- 
evitable result of the exercise of the statutory powers and 
provided that the works have been executed with proper 
skilland care and in such a way as to cause no unnecessary 
injury to private rights. Where injury to private rights 
results from the construction of works which have been 
authorised and which have been executed with proper 
skill and care, the party injured must look for his remedy 
to the proviso for compensation, if any, within the statute 
authorising the works, and, if there be no such proviso, he 
is without remedy. If an Act necessarily requires some- 
thing to be done which cannot be done without creating 
a nuisance, or if, as to those things which may or may not 
be done under it, there is evidence on the face of the Act 
that the legislature supposed it impossible to be done some- 
where, and under some circumstances without creating a 
nuisance, an action will not пе. Where however the terms 
of a statute are not imperative, but only permissive, and it 18 
left to the discretion of the persons empowered to determine 
whether the general powers committed to them shall be 
put in execution or not, the fair inference is that the legis- 


1 See for a recent example of this, 
National Telephone Co. v. Baker, 
1893, L. R., 2 Ch., 186, 203. ** The 
defendants are expressly author- 
ised to use electrical power and 
the legislature must be taken to 


have contemplated it and to have 
condoned by anticipation any mis- 
chief arising from the reason- 
able use of such power:” per 
Kekewich, J. 
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lature intenled that discretion to be exercised in strict 
conformity with private rights, and did not intend to confer 
a license to commit nuisance in any place which might be 
selected for the purpose.! 

Where there is an express restrictive covenant against 
nuisance, annoyanee, grievance and the like, the question is 
one not of nulsance, but upon the covenants, and the grant 
of an Injunction will be determined upon the principles 
regulating the issue of Injunctions in cases of breach of 
covenant and contract.? 

The doctrine of coming to a nuisance may be looked 
upon as exploded. А man is not precluded from main- 
taining an action by the fact that the business which creates 
the nuisance had been carried on before he took possession, 
and therefore the fact, that a man has come to a nuisance, 
does not disentitle him to relief by Injunction.’ 

In a recent case,* which was one of nuisance by vibra- 
tion and noise, Smith, L. J., said in his judgment :—® 
“Many judges have stated, and I emphatically agree with 
them, that a person by committing a wrongful act (whether 
it bea public company for public purposes, or a private 
individual) is not thereby entitled to ask the Court to 
sanction his doing so by purchasing his neighbour’s rights, 
by assessing damages in that behalf, leaving his neighbour 
with the nuisance, or his lights dimmed, as the ease may 
be. In such eases the well-known rule is, not to accede 
to the application, but to grant the Injunction sought, for 
the plaintiff's legal right has been invaded and he is primé 








1 Kerr, Inj.,176—189, ef ibi casas. 2 Chi, 156: 
See also Harrison v. Southwark 2 Tod Healley v. Benham, L. R., 
and Vauehall Water Company, 40 Ch. D., 80. 
L. R., 1891, 2 Ch., 409 (explaining 8 Tipping v. St. Helens Smelt- 
and distinguishing Fenwick v. East ing Co., 1 Ch., 66; Kerr, Inj., 
London Railway Company, cited 217. 
in Kerr, Inj., 178) ; Rapier v. Lon- 4 Shelfer v. City of London 
don Tramways Company, L. R., Electric Lighting Co., L. R., 1895, 
1893, 2 Ch., 588; Malional Tele- 1 Ch., 287. 
phone Co. v. Baker, L. R., 1893, 5 Тр. арр??? 
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facie entitled to an Injunction. There are, however, cases 
in which this rule may be relaxed and in which damages 
may be awarded in substitution for the Injunction as 
authorised by this section (s. 2, Lord Cairn’s Act). In 
any instance in which a ease for an Injunction has been 
made out, if the plaintiff by his acts or laches has dis- 
entitled himself to an Injunction, the Court may award 
damages in its place. So, again, whether the case be 
for a mandatory Injunction, or to restrain a continuing 
nuisance, the appropriate remedy may be damages in lieu 
of an Injunction, assuming a case for an Injunction to be 
made out. In my opinion it may be stated as a good 
working rule that— 
(1) Ifthe injury to the plaintiff's legal rights is small ; 
(2) and is one which is capable of being estimated in 
money ; 
(3) and is one which can be adequately compensated 
by a small money payment ; 
(4) and the сазе is one in which it would be oppres- 
sive to the defendant to grant an Injunction, 
then damages in substitution for an Injunction may be 
given. 

There may also be cases in which, though the four 
abovementioned requirements exist, the defendant, by his 
conduct, as, for instance hurrying up his buildings so as, 
if possible, to avoid an Injunction, or otherwise acting 
with a reckless disregard to the plaintiff's rights, has dis- 
entitled himself from asking that damages may be assessed 
in substitution for an Injunction. 

It is impossible to lay down any rule as to what, under 
the differing circumstances of each case, constitutes either 
a small injury, or one that can be estimated in money, 
or what is a small money payment, or an adequate com- 
pensation, or what would be oppressive to the defendant. 
This must be left to the good sense of the tribunal which 
deals with each case as it comes up for adjudieation." 


Nuisances in 
respect of 
natural rights 


(i) air. 
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$ 88. Natural rights are those rights which are treated by 


law as the ordinary incidents of property and annexed to 


land wherever it exists. They are part of the complete 
rights of ownership, whereas easements are acquired rights 
abstracted from the ownership of one—and added to the 
ownership of another. An infringement of those rights 
constitutes a nuisance. 

Every one hasa right zn rem to be secured from annoyance 
whether from smells, noises or other sources of discomfort. 
Itisthe right of every owner of land to have the use of the 
air in its natural state free from such annoyances, and that 
the air passing to such land shall not be unreasonably pollu- 
ted by other persons.! This, of course, does not mean that a 
person is entitled to absolute purity of air, for such a right 
would be incompatible with the exercise by others of ordi- 
nary and necessary acts and pursuits of life. The law does 
not regard trifling nuisances. In this connection unpollu- 
ted air means air of such a degree of purity that it is not 
rendered incompatible with the physical comfort of human 
existence.” The right is not violated unless the annoyance 
is such as materially to interfere with the ordinary comfort 
of human existence? Every owner has also the right to so 
much light and air as pass vertically thereto. There is, 
however, no natural right to light or air coming laterally. 
Such a right сап only be acquired as an easement.? 

As instances of the infringement of the right now con- 
sidered the following may be cited :—A rings bells or 





* Act V of 1882 (Easements), s. 7, 
ills. (b), (c). Aldred's Case, 9 Coke, 
58. Innes Principles of Torts, 191 ; 
DBagramv.Rhettranath Karformah, 
3 D. L. R., О. C. J.,43 (1869). See 
High Inj., 83772, et seq. ; Kerr Inj., 
191, et seq. Beach Inj., $ 1096. 

? Land Mortgage Bank of India 
v. Ahmedbhoy Habibbhoy, 1. L. R., 
S Bom., 51 (1883) citing. St. Helens 
Smelting Со. v. Tipping, 11 H. L. 


C., 642; Walter v. Selfe, 1 DeG. 
& Sm., 315. 

8 Crump v. Lambert, L. R., 3 
Eq., 413. See Bamford v. Turnley, 
3 D. & 8., 88. Goddard’s Ease 
ments, 5th Ed., 47. 

4 Act V of 1883, s. 7, ill. (d). 

5 Chastey v. Ackland, 1895, 2 Ch. 
389, 402 ; Sarubai v. Bapu Narhar 
Sohoni, I. L. Ба, 2 Bom., 660 
(1575). 
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makes some other unnecessary noise so near a house as to 
interfere materially and unreasonably with the physical 
comfort of the occupier B. The latter may sue for an 
Injunction restraining A from making the noise. Relief 
also may be claimed against vibration? Again, if A 
pollutes the air with smoke so as to interfere materially 
with the physical comfort of B and C who carry on 
business in a neighbouring house, the latter may sue for 
an Injunction to restrain the pollution.’ Injunctions may 
also be granted to restrain nuisances from smell ;* 
burning of refuse ;? radiation of heat;® the carrying 
on of noisy and offensive trades and the like. 

There must, however, be not merely a nominal but a. 
sensible and real damage before the Court will interfere. 
Whether or not the injury is substantial enough to induce 
the Court to exercise its protective jurisdiction is a question 
which must depend upon the particular circumstances of 
the ease. lt is impossible to find any precise standard 
by which to determine the question. 
depend on evidence as to the amount and nature of the 
nuisance. Though the right to corrupt and pollute the 
air may be acquired as against an individual, no length 
of time will legalise a public nuisance or enable a party 
to prescribe for its continuance.’ 


Each case must 


! Act I of 1877, s. 54, ill. (s). See Lhe Land Mortgage Bank of India 
Lambton v. Mellish, 1901, 8 Ch., 165. v. Ahmectbhoy Habibbhoy, Y. L. 
(Injunctions against noise caused R., 8 Bom., 35 (1883) [suit for In- 


by organs); Broder у. Saillard, 2 
Ch. D., 692; Ball v. Eo, L. R., З 
Ch. App., 467 (noise caused by 
horses in adjoining stable) ; 
Christie v. Davey, L. R., 1893, 1 Ch., 
316 (noise made maliciously). 

2 Scott v. Firth, 4 FE. and F., 310; 
Grosvenor Holel Company х. 
Hamilton, L. R., 1894, Q. В. D., 
836 ; Heather v. Pardon, 31 L. T. 
No БОО: н 

8 Act I of 1877, s. 54, Ш. (2); 


W, IR 


junction to restrain a nuisance 
caused by the working of the de- 
fendant's cotton mill, creating dust 
and cotton fluff, and for damages]. 

^ Rapier v. London Tramways 
Co., L. R., 1893, 2 Ch., 588, 

5 Fleming v. Hislop, 11 App. 
Cas., 686. 

6 Reinhardt у. Mentasti, L. R., 
42 Ch. D., 685 ; Robinson v. Kilvert, 
L.H., 41 Ch, D., 95; 

1 Kerr, Inj., 211—217. 
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(ii) Light. 


(iii) Water. 
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Every one has a natural right ¿n rem to secure vertically 
the light appertaining to the situation of his tenement. 
Не has no natural right to the light laterally appertain- 
ing to it, except by grant or preseription.! 

A person by or through whose premises water flows 
from other person's premises has certain natural rights 
The rights are, in all streams, to have the 
water reach him undeteriorated in quality. It is 
the right of every owner of land that within his own 
limits, the water which naturally passes or percolates 
by, over, or through his land shall not before so passing or 
percolating be unreasonably polluted by other persons.’ 
And in natural streams having a defined course,* and flow- 
ing on or below the surface in such defined course, there is 
а right to have an unobstructed flow from above and below, 
to have the stream not unreasonably diminished in. quan- 
tity, and to enjoy a reasonable use of the water of the 
stream.’ 


therein. 


These rights are limited to natural streams, that is, 
streams flowing at their sources by the operation of nature 
and in a natural channel. Rights in artificial streams are 
The right to affect the 
quality, the quantity, or the flow of water, in a manner not 


justified by natural right, is an easement, and is therefore 


not natural rights but easements.’ 


u Асб У ot. eE ы To ОШ i- 
Bayramyv. Aheltranath Karformah, 
3 B. L.. К. оО Oha dior 43 18609 
Innes op. cit., 196; Underhill o». 
cit., 249. 

-3 Innes op. cit., 191; Beach, Inj., 
83 1111, et. seq. 
«S. AcL Voi 185205) ИУ): 

^ As to water not flowing in à 
defined channel, see Bunsee Suhoo 
v. Kali Pershad, 13 W. R., 414% 
(1570) ; Robinson v. Ayya Krish- 
numa Churiyar, T Mad. H. C., 
46 (1572); Hari Mohun Thakur v. 
Kissen Sundari, 1. L. R., 11 Cal., 





52 (1881). 

5 Innes op. cit., 192; Underhill 
Op. cil., 298; Act V of 1852, 5.7, 
ills.(g), (А), (9), (J; Alhaur AU Khun 
v. Sekundar Ali Khun, 4 W. R.,28; 
Court of Wards у. Rajah Leela- 
пипа Singh, 13 W. R., 48 (1570); 
Baboo Chunroo Singh v. Mullick 
Khyrub Ahmed, 18 W. R., 525 
(1873). 

© Morgunw. Kirby, I. L. R., 2 
Mad., 46 (1878); Rameshar Per- 
shad Nurain Singh у. Кооп) Be- 
hari Pattuk, Y. L. R., 4 Cal., 633 
(1878). 
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subject to the general law of easements. Injunctions will 
be granted to protect the legal right to the proper flow 
of water in a natural stream, as also against the fouling 
and pollution of water.! Other nuisances connected with 
rights in water may be here mentioned, namely, nuisance 
to the publie right of navigation, nuisanee to fishery and 
the 1ке? So long as water is allowed to flow in sub- 
stantially the same way as before, there is no disturbance 
of natural right giving rise to a cause of action, but user 
which amounts to complete diversion of the stream is 
unreasonable and may be restrained by Injunction.” Each 
recurring act of disturbance creates a fresh cause of 
ietion,* and the burden of proof is on the person claiming 
invasion of natural rights. 

Every owner of land has a right that such land in its (iv) Support. 
natural condition shall have the support naturally ren- 
dered by the subjaeent and adjacent soil of another person." 
The land is in its natural eondition when it is unburdened 
by building or other weighty objeet which may be built 
or set upon it. The natural right to support though it 
cannot be increased by the erection of buildings or by 
otherwise increasing the weight and pressure of the land 
upon the subjacent or adjacent ground (a right to any 
such increment of support being acquirable only as an 
easement), on the other hand is not lost or diminished by 
any such addition of weight or pressure. By virtue of 
the natural right a person is not inherently entitled to 


з Kerr, Inj., 257—260, and see 
generally ib., 236—262. 

2 See High, Inj., $$ 704—515; 
Kerr, Inj., 262—-266; and the Law 
of Riparian Rights by Lal Mohun 
Dass (Tagore Law Lectures, 1889). 

3 Directors of Swindon Waler- 
works Co., Ld. v. Proprielors of 
ihe Wills and Berks Canal Nari- 
gation Co., L. R., 7 B. < I. App., 
697. 


* Courl of Warvds v. Rajah Leela- 
nand Singh, 13 W. R., 48 (1870). 

s Нагі Mohun Thakur v. Kissen 
Smala Iob cH eal SE 
(1881); Onrael v. Kisheu Soon- 
daree Dassee, 15 W. R., 53 (1871) ; 
Ж НААЛ х. Moris, DSTI ШОО 
Ме., 47; Obhoy Churn Dey v. Lukhy 
Monee Bewa, 2 C. L. R., 55. 

S Act V of 1852, 5^ ИП (Ak 
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more support than is necessary to prevent the soil, if 
unburdened with buildings, from falling in.! The right 
of support is one existing by reason of vicinage and 
is very varied, as the right ef support of land by land, 
of buildings by land, or of buildings by buildings. Its 
consideration may be divided into the lateral support of 
land by adjacent land, the vertical support of the surface 
by the subsoil (where the property in the two is distinet), 
the support of buildings, vertically, by subjacent soil, the 
support of buildings, laterally, by adjacent soil, and the 
support of buildings in juxtaposition. In some of these 
instances the right is a natural right; in others it is an 
acquired right, that is, an easement. It would be beyond 
the scope of this work to enter upon a consideration of all 
these instances of the right of support, or to discuss the 
various incidents of such right. In all cases, however, an 
Injunction (either temporary or perpetual) may be an 
appropriate or necessary relief. The right of support 
is pre-eminently one for the protection of which an 
Injunction may be an essential relief : and this either 
before or after there has been a decision upon the 
existence of such a right in any particular ease. It is 
obvious that the invasion of such a right, when it exists, 
may work irreparable mischief, and that, prior to any deci- 
sion upon it, far less inconvenience or probable damage 
will generally arise. from granting than from refusing a 
temporary Injunction. А reasonable probability of damage 
is a sufficient ground for an Injunction. So (the right 
to lateral support being an incident to the ownership 
of land, and its infringement a nuisance), the removal 
and exeavation of earth upon adjacent premises in such 
maaner as to endanger the stability of the complainant’s 
soil and fences, by removing their lateral support, will be 








з Kerr, Inj., 220—235; Mitchell’s cit., 913. 
Law of Easements, 29—30 : Innes 2 Collett’s Specific Relief Act 
op cii., 195, 196; Underhill op. (first ed.), 313, ЗИ. 
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enjoined! The following instance of the grant of an 
Injunction given by the Specific Relief Act may also be 
here cited though it is really an illustration of trespass :— 
A & B are in possession of contiguous lands and of the 
mines underneath them. А works his mine so as to extend 
under B’s mine and threatens to remove certain pillars 
which help to support D’s mine. The latter may sue 
for an Injunction to restrain him from so doing.? 

§ 84 A right of easementis as much the property of a 
person as the house in respect of which it is enjoyed;? 
and the infringement of that right entitles the person 
injured to compensation in damages, and in appropriate 
cases to an Injunction. The law of easements for the 
territories respectively administered by the Governors of 
Bombay and Madras, the Lieutenant-Governor of the 
North-West Provinces and the Chief Commissioners of 
the Central Provinces, Oudh and Coorg is contained in the 
Indian Easements Act which is in the main and with some 
exceptions a codification of the English law on the sub- 
jects of easements and profits ù prendre appurtenant.* 
The law for the rest of British India is partly contained 
in the Indian Limitation Act;? the remaining portion of 
the law relating to easements 1s mainly the same as the 
English law relating thereto. 

Whereas natural rights are rights inherent in the pos- 
session of land belonging to every owner as a matter of 








! High, Inj., $ 753; as to the date 
when the cause of action arises, see 


R., 156 (1863). 
4 See Acts V of 1882 & VIII of 


Jawatri v. H. A. Emile, I. L. R.,13 
All., 98 (1890). 

"wict I of 1877, s. 94, ill. (7). А 
stronger case is required where the 
damage is merely threatened than 
where some damage has actually 
occurred : Corporation of Birmin- 
gham v. Allen, 6 Ch. D., 287, 958, 

8 Pranjivandas Harjivandas v. 
Mayarim Semaldas, 1 Bom. Н. C. 


1891; Michell’s Law of Easements 
in India, 2nd Ed., 1898. The author 
is also obliged for some of the mat- 
ters in this chapter to the learned 
Tagore Professor for 1899, Mr. F. 
Peacock, who has kindly allowed 
him to see the synopsis of his lec- 
tures on the Law of Easements in 
British India. 
$ Act XV of 19/0, ss. 26, 27. 


Nuisances in 
respect of 
easements. 
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course, easements are either created at the will of a land- 
owner affected by them for the benefit of a neighbour or 
otherwise acquired by one person as against another per- 
son) who is a landholder. In English law an easement is 
a privilege without profit, and therefore the right known 
аз a profit & prendre is not ап easement. In this country, 
however, the latter word has a more extensive meaning, 
since in those portions of India governed by the Easements 
Act it includes a profit ù prendre appurtenant, that is, 
annexed to the ownership of immoveable property, known 
prior to Act AV of 1877 as “an interest in immoye- 
able property appurtenant to land г! and in the portions 
not so governed, it includes a pront à prendre in gross, 
that is, one not appurtenant to property and which сап be 
enjoyed by a person not in the possession, enjoyment, or 
occupation of any dominant tenement.? Rights to do 
acts necessary to secure the full enjoyment of an easement 
are called accessory rights Easements may be acquired 
by express or implied grant, by presumed grant or opera- 
tion of law (such as easements of necessity and quasi- 
easements) by custom and preseription.* 

It would be beyond the scope of this work which deals 
with a form of procedure only to treat of the substantive 
law relating to easements. It may, however, be shortly 
stated that whatever be the nature of an easement and 
whatever be the mode in which it has been acquired, an 
Injunction is an available and common remedy in appro- 


priate cases for its infringement.” The general principles 





2 Act V of 1882, s. 4. 

2 Chundee Churn Roy v. Shib 
Chunder Mundul, I. L. R., 5 Cal., 
915 (1880). 

8 See Act V of 1882, s. 2%; in 
Hayagueva v. Sami, I. L. K., 15 
Mad., 286 (1891). 

* As to the last and common 
mode of acquisition, see Act V 
of 1882, s, 155 Act XV of 1877, 


38.26, 97. 

5 As to easements of necessity 
and quasi-easements, see Act V of 
1882, s. 13, The law as to ease- 
ments of necessity is the same in 
those parts of India where the 
Easements Act is not in force. 
Charu Surnokar v. Dokouri Chun- 
der Thacoor, I. L. R., 8 Cal., 956, 
95S ; els. (b), (d) & (f) deal with 
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on which the jurisdiction of equity to restrain the violation 
of easements is based are similar to those which constitute 
the foundation of the relief against nuisances. Indeed, 
so closely allied are the two subjects that it is difficult to 
draw the line between what constitutes a violation of an 
easement and what a nuisance. 
violation of an casement may be considered as a nuisance, 


In a generic sense every 


although the converse of the proposition does not hold 
true. In both cases to warrant the interposition of 
equity, an irreparable injury must be made to appear 
which is not susceptible of adequate compensation in 
pecuniary damages, or which from the nature of the case 
would occasion а constantly recurring grievance, such 
as loss of health, trade, business or destruction of means 
of subsistence.’ The protection of easements in the 
widest sense of that term probably constitutes one of the 
most important heads of jurisdiction by Injunction.? 
The commoner and most important easements are those 


—— 


but the law in India is the same as 
that in force in England, on this 
point; The Delhi aud London 
Bank, Limited у. Hem Тай Dutt, 
I. L. R., 14 Cal., $39, $53 (1587). 
As to two tenements held under 
leases from the same landlord, see 
Robson v. Edwards, L. R., 1893, 2 
Ch., 146: Act I of 1577, s. 5, 
ill. (j). As to Injunctions in cases 
of easements acquired by grant, 
prescription or custom v. post. 

1 High, Enj., § 818, ét *eq.; ana see 
generally as to Injunctions in cases 
of easement, Kerr, Inj., Ch. VI; 


quasi-easements, In cl. (d) there 
is a departure from English law. 
See Michell op. cit., 83, and Chu- 
nilal Mancharam v. Aanishan- 
har Atmaram, I. L. R., 18 Bom., 
616 (1893). The rule enacted by 
cl. (7) as to easements created on 
a partition of joint property 18 
applicable in parts of India where 
this Act is notin force: Ralanji 
Hormasji Bottlewalla v. | Edatji 
Hormasji Bottlewalla, 5 Dom. Н. 
СКО C. JS ISt, 155 (1871); 
Modhoosoodun Dey v. Bissonath 
Dey, 15 B. L. R., 361, 367 (1875); 


Charu Surnokar v. Dokouri Chun- 
der Thacoor, supra; Purshotam 
Sakharam v. Durgoji Tukaram, 1. 
L. R., 14 Bom., 452 (1890). The 
case of transfer by contemporane- 
ous conveyances or devises has not 
been provided for by the section ; 


Beach, Inj., Ch. XXVII; Joyce's 
Inj., pp. 494, 452—163; Joyce’s 
Doctrines, 205; Hilliard, Inj., Ch. 
XXVII ; Spelling's Extraordinary 
Relief, § 219, e£ seq. 

2 Spelling op. cit., $ 219. 


(i) Air. 
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relating to air, light," support, water, und way. in 
India, having regard to the mode of life and usages 
of the country, the right of privacy 1s one of importance 
and is aequirable by custom. The easements named 
and the issue of Injunetions against their infringement 
form the subject-matter of the remaining portion of this 
Chapter. 

Owing to conditions of climate and mode of life, Eng- 
lish law has not regarded as of equal value the rights to 
light and air? The right to have air coming to an ancient 
window or other aperture in a building is an undisputed 
right, but a right by way of easement to the access of air 
over the general unlimited surface of a neighbour cannot be 
acquired by mere enjoyment, and so it has been held that 
there is no right that the owner of a windmill shall have 
the streams of wind accustomed to flow over neighbouring 
Jand to his mill uninterrupted, and that the access of air to 


the chimneys of a building cannot, as against the oecupier 


of neighbouring land, be claimed either as a natural right 
of property or as an easement. The distinction appears 
to be that as the window or other aperture is capable of 
receiving the air in a definite direction only and in a 
definite quantity and only requires an open space for a 
short distance, and as the claim is limited and the enjoy- 
ment capable of obstruction by reasonable means, the Court 
wiil presume 1n the case of an ancient window an ease- 
ment. The converse right that the air in a building should 
be allowed to escape through or over an adjoining property 
for the purpose of ventilation is also an easement. The 
natural right which a person possesses that the air which 
passes over his land shall not be polluted by others has 





з Act V of 1882, ss. 15, 28, 33 5 Ib. 

Act XV of 1877, s. 2б. © Act V of 1882, s. 18, ill. (b). 
"D 7 As to the right to air, see Law 
8 Ib. ; (and s. 31, Act V of 1882.) Times, March 13, 1897, pp. 483— 
2 Дїй, 436. 
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already been mentioned,! but an adverse right to pollute 
the air may be acquired, and when acquired is an ease- 
ment.? 

Easements of light and air differ as to their mode of 
acquisition, for whereas light can only be acquired under 
the Prescription. Act, a prescriptive right to air can only 
be gained under the common law—mno mention having 
been made of such right by the Act.* Though the right 
of light and air are different and are aequired by different 
means, it is a frequent though erroneous practice to couple 
them together as if they were one and the same easements 
or as 1f they were at all events so connected that where 
there was the one there also was the other. The only real 
point in eommon is that they both exist in connection 
with windows and other openings in the walls of houses. 
The nature of the case which wonld have to be made 
inan English Court for an Injunction by reason of the 
obstruction of air is toto elo different from a case of light. 
Cases are very rare indeed and must be very special, such 
as to involve danger to health or something very nearly 
approaching to that, to justify the interference of the 
Court on the ground of the diminution of air.* 

The aecess of air is in this country of hardly less import- 
anee than that of light,’ in fact having regard to the way 
in which daylight is sedulously excluded in this country, 
and to the almost perpendicular rays of the sun in nine 
out of twelve months,? it may be said to be even of greater 
importance. It must be taken as a matter of common 





2? y., ante, p. 417. 

2 Goddard on Easements, 5th 
ed., 39—47. 

IE. 203. 

* Cily of London Brewery Com- 
pany v. Tennant, L. R., 9 Ch., 
App., 218; Goddard °p. cit., 444, 
445; Kerr, Inj., er Aldin v. 
Latimer Clark Muir ead & Co., 


L. R., 1894, 2 Ch., 445; as to ven- 
tilation, see Buss v. Gregory, 25 
Q. B. D., 451. 

5 Nandkishor Balgovan v. Bha- 
gubhai Pranbalabhdas, I. L. R., 
8 Bom., 95, 97 (1883), per West, J. 

6 Barrow v. Archer, Cor., 9, 11, 
per Peterson, J. 


426 INJUNCTIONS AGAINST NUISANCES. 


knowledge that a material interference with it is injurious, 
not only to the comfort, but to the health of the inmates 
of the house thus affected.! 

The Calcutta. High Conrt, however, has followed the 
English law as above stated. 

The application in this matter of this law leads to some 
inconvenience.’ In the case last cited Markby, J., observed 
as follows :—** The reasons for which apertures are made 
in the walls of houses in the two countries are very differ- 
ent. In England an aperture is made chiefly for light ; 
the sun being less bright, and the air colder there, we 
desire to obtain all the light we can, and only to admit 
just so much air as is necessary for wholesome ventilation ; 
for which reason we always use glass in our windows. 
In this country the object is precisely the reverse—to get as 
mucli air as possible, and to exclude the superfluous light. 
А comparatively small aperture will in this country light a 
room; but without a free current of air a room would very 
often be uncomfortable, and even unhealthy. Hence the 
frequent omission of glass, and the numerous contrivances 
of verandahs, jilmils, chicks, hoods and so forth, which are 
all intended to shut out the light, whilst the air is admitted. 
But unfortunately the law of England being fashioned 
upon the wants of the inhabitants of that couniry has 
specially favoured the acquisition of the right to free access 
of light, but has taken very little notice of the right to 
free access of air. Light and air have indeed very 
often been treated as one and the same easement; the 
right being looked upon as the right to have the aperture 
unobstructed, the owner using it for whatever purpose he 
pleased. This was the mode in which I dealt with the 
case when assessing the damages in Bayram v. Khettra- 
nath Karformah,? but the Court of Appeal took a different 





1 Nandkishov Balgovan v. Bha-  nauth Dey, 15 В. L. R., 361, 367 
gubhai Pranvalabhdas, supra. (1875). 
2 Modhoosoodun Dey v. Bisso- з" B.L R O C.J. Is, 
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view. As I understand Sir Barnes Peacock’s judgment, 
he considers that the right to air stands now, as it did 
when Aldred’s case! was decided, upon the ground of 
health, and that the Court interferes upon the ground of 
nuisance.? This no doubt is in strict accordance with the 
English law. It is the same view as was taken by Lord 
Hatherly (then V. C. Wood) in Dent v. The Auction 
Mart Co. where he says :— There are difficulties about 
the case of air as distinguished from that of light, but 
the Court has interfered to prevent the total obstruction 
of air? Не then states that the obstruction in that parti- 
cular case was one which the Court would recognize © on the 
ground of nuisance’ and adds * this is perhaps the proper 
ground on which to place the interference of the Court, 
although in deerees the words *light and air' are often 
used together as if the two things went pari passu. I 
think, therefore, I am bound bv authority to hold that, in 
Calcutta, as under the English law, independently of 
Act IX of 1871, the only right which ean be gained in 
respect of air zs that there shall not be an obstruction 
which is a nuisance or injurious to health.” 

Wherever in India the Easements Act is in force the 
right to air and the remedies for its infraction are enlarg- 
ed beyond the limits within which they are confined by 
the Bengal decisions above cited, and are made as exten- 
sive as the right and remedies in respect of light. Гог a 
suit for damages is maintainable for disturbance of ease- 
ments provided that the disturbance has actually caused 


! 9 Rep., 358. Delhi and London Bank, Ld. v. 


2 “Tn other words to render the 
house unfit for the ordinary pur- 
poses of habitation or business," 
per Sir Barnes Peacock in Bagram 
v. Khetlranath Kurformah, supra. 

AL R., 2 Eg., 235 at page 292. 

4 Modhoosoodun Dey v. Bisso- 
nauth Dey, supra followed. The 


Hem Lall Duli, I. L. R., 14 Cal., 
839 (1887). [The Court in the last- 
mentioned case (citing Barrow v. 
Archer, 2 Hyde, 129) said where 
there is sufficient adit for light, it 
will be presumed there will be 
sufficient adit for air, at p. 500.] 
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substantial damage to the plaintiff. And where the ease- 
ment disturbed is a right to the free passage of air to the 
openings in a house, damage is substantial, if it interferes 
materially with the physical comfort of the plaintiff though 
it is not injurions to his health.! Subject to the provi- 
sions of the Specific Relief Act, sections 52—57 both 
inclusive, an Injunction may be granted to restrain the 
disturbance of an easement—(a) if the easement is actually 
disturbed, when compensation for such disburbance might 
be recovered under this Act ; (b) if the disturbance is only 
threatene | or intended, when the act threatened or intended 
must necessarily, if performed, disturb the easement.? 

It is immaterial whether light and air are admitted 
In case of obstruction, the 
owner of the dominant tenement is in either case entitled 


through a window or a door. 
to protection. The only question is whether there is an 
aperture capable of admitting light and air, and such 
aperture will confer the same legal right, whether it be 
used exclusively for the passage of light and air and be 
termel a window, or is intended to be used as a means of 
communication and called а door. This is more particu- 
larly the case in this conntry, where, perhaps, except during 
the monsoon, а door and a window are almost the same, 
ко far as the admission of light and air is concerned.? 

In conformity with the English rule upon the point, a 
right to unobstructed access of the south breeze, or any 
other wind, as such, has been held not to be acquirable, by 
prescription, though it might be acquired by express 
grant, by the law of India as it stood before Act IX 
of 1871,* or under that Act, or Act XV of 1877.5 In 


1 Act V of 19525; s. 35, sand 








^ Bagram у. Khettranath Kar- 


-explanation ПІ to this section: 

Mitchell’s Law of Easements, 215. 
2 0.3. 89: 

3 Ratanji Hormasji Bottlewalla v. 

Edalji Hormasji Botttewatia, 8 Bom. 

Н, C. R., О. C. J., 181, 190 (1571). 


formah, 3 B. L. R, О, СТС 
(1869); Barrow v Archer, Cor. 9, 
11 (1861). 

5 Delhi aud Loudon Bauk, Ld. v. 
Hem Lali Dutt, I. L. R., 11 Cal., 
$39, 854 (1857). 
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the case of Barrow v. Archer already cited the Court 
observed as follows :—‘ A plaintiff cannot vest his title 
to the enjoyment of light and air (not on the principle 
thatif the light be sufficient, the access of air will be 
presumed іо be sufficient) on the assumption of a prin- 
ciple that having regard to the climate a party gets a 
right to the south wind and that the right to light 
must go to the extent that independenily of the light 
being sufficient, he is entitled to a current of air the 
same as a current of water, and that to the extent of 
such а current he is entitled to be free from all obstruc- 
tions. Such a claim is in fact an assertion that a plain- 
tiff gains by prescription a right to have the current of 
air impinge direct upon his premises in the direction the 
wind blows, and that it is not sufficient that he gets air 
ample and sufficient for all sanitary purposes, but that he 
getsit in the direction from which it blows, undirected by 
any obstruction, and is in fact co-extensive with a claim to 
a prospect the right to which has been held not to exist.” ! 
Were such a principle to be upheld, the consequences 
would be that to prevent an acqnisition of right, the 
owners of adjoining property on all sides would be com- 
pelled to build up against a party, in order to prevent 
his getting a right to the absence of everything, that 
could obstruct the direct impinging of the wind."? Where 
it was urged that the Court should decide the question as to 
the existence of such a right, not on the English cases but 
according to the circumstances of this country, and the 
particular winds prevailing, and that a direct breeze from 
the south was almost a necessity, it was held that it was 
equally necessary for the Court to see that in studying 
luxury and comfort it did not make the subservient 
tenement subservient to more than the law requires, 


1 See Atty.-Genl. v. Doughty, 2 (1861) [following Webb v, Bird, 1 
Ves., s. 452. СИВ NE. S. 203) 
3 Barrow v. Archer, Cor. 9, 11 


(1) Injunctions 
against 
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especially as the easement gained is a curtailment of the 
legal rights of the owner of that tenement.! 

In coming to a decision whether a building will or will 
not diminish the air entering the dominant tenement, the 
Court may consider the circumstance of the building 
being on the south side, from which the air comes during 
the hottest season of the year.? 

The right to an Injunction is of course measurable and 


obstruction of limited by the extent of the right sought to be protected. 


air, 


(iii) Light. 


From the aforegoing paragraph it will have appeared that 
while under the Easements Act, an Injunction may be 
obtained to restrain the obstruction of air if such ob- 
struction interferes materially with the physical comfort of 
the plaintiff, though it is not injurious to his health, in 
other cases the Court interferes upon the ground of health, 
and in order to justify an Injunetion the obstruction must 
amount to a nuisance, In either case the principles 
regulating the exercise of protective Jurisdiction are those 
which exist for the prevention of all torts and are 
contained in the Specific Reliet Act. 

There may be circumstances in a case such as to justify the 
Court in holding that a covenant not to interrupt the free 
passage of air to the house of a neighbour may be implied.3 

«Every man on his own land has a right to all the 
light and air which will come to him and he may erect, 
even on the extremity of his land, buildings with as many 
windows as he pleases. In order to make it lawful for 
him to appropriate to himself the use ot the light, he does 
not require any consent from the owner of the adjoining 
lund. He, therefore, begins to acquire the right to the 
enjoyment of light by mere oceupancy. After he has 
erected his building, the owner of the adjoining land may 
afterwards within twenty years bnild upon his own land, 


зох Bom., Н. С. R., 181, 190 (1871). 
2 Ratanji Hormasji Bottlewalla ® Hull v. Lichfield Brewery Co., 
у. Edulji Hormasji Bottlewalla, 8 49 L. J., Ch., 655 ; Kerr, Inj., 211. 
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and so obstruct the light which would otherwise pass to 
the building of his neighbour. But if the light be suffered 
to pass without interruption during that period to the 
building so erected, the law implies, from the non-obstrue- 
tion of the light for that length of time, that the owner 
ofthe adjoining land has consented that the person who 
has erected the building upon his land shall continue 
to enjoy the light without obstruction, so long as he shall 
eontinue the specific mode of enjoyment which he had 
been used to have during that period."! 

To acquire by prescription a right to the uninterrupted 
access of light and air through the windows of a dwelling- 
house, it is sufficient that the building in respect of which 
the right is claimed has assumed the appearanee and out- 
ward aspect of a dwelling-house for more than twenty 
years before the time of the commencement of the suit, 
though not completed or used as a dwelling-house for 
the full period of twenty vears before that time. When 
à building is зо far completed as to show an intention to 
use it as a dwelling-house with certain windows or open- 
ings for light and air, from that time 1t becomes the duty 
of those who are concerned in preventing a prescriptive 
right to the access of light and air from arising in respect 
of such windows to take steps to challenge and hinder the 
acquisition of such right? 

The owner of a house, the light coming to which is ob- 
structed by an erection made upon adjoining land by a 
person who, quá such adjoining land is a trespasser, may 
possibly have an action against the person causing obstrue- 
tion, even though he has not obtained by preseription an 
easement of light. But where the person causing such 
obstruction 1s the rightful owner of the adjoining land or 

1Pranjivandas  Harjivandas v. Бий Mohan Banerjee v. Elliott, 
Mayaram Samaldas, 1 Bom. H.C. 6 B. L. R., 55 (1570); as to the 
R., O. C. J., 151 note (1863). use of shutters on windows, see 

3 Pranjivandas Harjivandas v. Ghanasham Nilkant Nadkarni v. 


Mayaram Scmaldas, 1 Bom. H. Moroba Ram Chandra Pai, Y. L, 
C. R., О. C. J., 143 (1863); see R., 18 Bom., 480 (1894), 
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acting with the permission of the owner, no such action as 
aforesaid will lie against him, unless the plaintiff has 
acquired an easement.! 

A person has an absolute and indefeasible right under 
section 26 of the Limitation Act to have substantially the 
sume amount of light enter his room through the parti- 
cular apertures through which it had always passed, or 
to be indemnified for the diminution of the light caused.? 

The full prescriptive right to light is thus the right to 
so much light as has flowed through the particular aper- 
ture or apertures during the prescribed period. But the 
right in respect of the remedy for its infringement is 
subject to limitation and, therefore, the remedy for distur- 
bance of a prescriptive right to light depends upon the 
obstruction of such light as is sufficient for the comfort- 
able use and enjoyment of the dominant tenement, if a 
dwelling-house, or for its beneficial use and occupation, if 
a place of business. 

[tis not every speculative exclusion of light or even 
sensible diminution of light that gives a right of action, 
but such a diminution of light as really makes the pre- 
mises to a sensible degree less fit for occupation or 
business.’ 

* Bir Barnes Peacock lays down substantially the same 
rule as to interference with light as was laid down by 
Lord Cranworth in Clarke у. Clarke,* and was adopted by 
the Lords Justices in Lobson v. Whittingham.’ In Bayram 
v. Ahettranath Karformah,® it is said: ‘It would be 


! Dhuman Khan v. Muhammad 
Khan, I. L. R., 19 All, 153 (1896). 
‚ 2 Kadarbhai v. Rahimbhai, I. L. 
R., 13 Bom., 676 (1880). If the 
property has been diminished in 


(1864) ; and see Bagram v. Ahettra- 
nath Karformah, 3 B. L. R., О. C. 
J., 54. “There is no injury if the 
plaintiff has still as much light as 
is necessary for the comfortable 


value, the plaintiff is entitled to 
recover damages ; Lackersteen у. 
Tarucknath Poramanick, Cor., 92 
(1861). 

$ Barrow v. Archer, Coryton, 11 


habitation of the house." 

п. В. ТОБ, App 

& L. R., 1 Ch., 442, 

63 B. L. BR. О Кар ш 
(1869). 
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unreasonable to presume that the owner of the servient 
tenement intended to grant a right to the use of more light 
than was necessary for the comfortable and convenient 
habitation of the dwelling-house, or that he intended to 
increase the value of his neighbour's house by reducing 
the value of his own land. Principles of general conve- 
nienee, upon which the presumptions of right to light by 
preseription or grant depend, require that lights in à 
dwelling-house, which have been uninterruptedly used 
for a long time, should not be darkened so as to render 
the house unfit for eomfortable habitation, but they do 
not require such a presumption as would impede the erec- 
tion of buildings on the servient tenement, which would 
not deprive the dominant house of any degree of what 
was reasonably necessary for comfortable habitation.’ 

The case of Bagram v. Khettranath Karformah! lays 
down the luw independently of the Indian Statute in 
aecordance with the English Chancery decisions independ- 
ently of the English Statute ; and this I must aecept as 
the law of Calcutta also, namely, that by enjoyment only 
the right to so much ar ean be gained as is necessary to 
avoid a nuisance, and only the right to so much light as is 
necessary for comfortable habitation." ? 

A plaintiff is entitled to stand on his right and not 
to depend upon the degree of consideration which the 


2? Bagram v. Ahettranath Kav- 
formah, 3 B. L. R., О. C., 18, at 
p. 90 (1869). 

2 Modhoosoodun Dey vw. Bisso. 
nath Dey, 15 B. L. R., 370, 371 
(1875), and see Benode Соотагее 
Dossee v. Soudaminey Dossee, I. 
L. R., 16 Cal, 256, 257 (1889) [a 
person is entitled to so much use 
and access of light as їз reasonably 
necessary for the comfortable habi- 
tation of his premises, and to so 
much of the use and access of air 


W, IR 


as may be necessary to prevent his 
premises being rendered unfit for 
habitation or business] See also 
The Delhi and Londou Bank v. 
Hem Lal Dutt, 1. L. R., 14 Cal., 
$39 (1881) ; Jamnadas v. Atmaram, 
1. L. R., 9 Bom., 133 (1877). There 
are cases іп which the Court will 
interfere when the obstruction 1з 
slight and injury trifling, but these 
are very rare and depend upon 
exceptional circumstances, God- 
dard on Easements, 476. 
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defendant may show him from time to time. бо it is no 
answer to say that there will be reflected light from the wall 
of the new and obstructing building when it is whitewash- 
ed. А plaintiff is not bound to put up with reflected light 
even if it would not be incomparably less than Ше direct 
sky-light ; moreover, there is no means of ensuring the 
wall being kept whitewashed, or in a state to reflect light. 
When a room was made so dark that the plaintiff opened 
а sky-light which helped to illuminate all the rooms at 
date of suit, the Court observed that a person was not 
bound to open a sky-hght in his roof because his neigh- 
bour bloeks the light and air out? 

The right to unobstructed light is not diminished by the 
circumstance that the possessor of that right has either by 
purchase from, or by the free gift of, any other person, or 
by the operation of any Aet of the Legislature, obtained 
other light in addition to that which he had a prescriptive 
right to? The owner of ancient lights may improve his 
light but must not increase it. 

Where there was a roof to the plaintiffs verandah, not 
of a permanent character, built by the orders of the plain- 
tiff himself, the effect of which was to intercept the direct 
sky-light, and it was contended by the defendant that, as 
the plaintiff had diminished his light and air by his own 
act, the question of material diminution of comfort must be 


——— a 


1 Ratanji Hormasji Dottlewalla 








v. Edalji Hormasji Bottlewalla, 8 
Bom. H. CR 1S1 r91 1921571); 
citing Staiyht v. Burn, І. R., 5 
Ch. App., 163 ; and Dent v. Auction 
Mart Co., L. R., 2 Eq., 238; Gha- 
nasham Nilkaut Nadkarni v. Mor- 
oba kamchandra Pai, I. L. R., 18 
Bom., 474, 479 (1594) ; [but see also 
ib., р. 485 in appeal]. Dhunjibhoy 
Cowasji Umrigar v. Lisboa, I. L. 
ER., 13 Bom., 252, 256 (1883). 

2 Lackersteen v. 
Cor., 92 (1864). 


Paramanick, 


v. Moroba Ramchaudra Pai, І. L. 
R., 18 Bom., 474, 478, following 
Dyers Co. v. King, L. R., 9 Eq., 
488, 442, 

* Tapling v. Jones, ll HE 
290 ; see Lackersteeu v. Parama- 
nick, Cor., 92 (1864); Provabutty 
Dabee v. Mohendro Lali Lose, 
I. L. R., 7 Cal., 453 (1881): as to 
new building, erected on site of 
an ancient building, see Pendarves 
v. Munro, L. R., 1892, 1 Ch., 61, , 
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that as the evidence showed that the plaintiff had put a 
covering to the wooden rafters which could be placed or 
removed according to circumstances, he had done nothing 
which could be deemed equivalent to a surrender of his 
light, or disentitle him to the same amount of light and 
air as he enjoyed when he first took possession of the 
property. A person may wish to accommodate the light 
und air to the season of the year, but that is no reason 
why he should be deprived of itat all times.! So the fact 
that a window is not often opened, and that in the monsoon 
windows are closed at the foot by dammar and tiles to 
keep out the wet, is not an objection, as a plaintiff may 
regulate his use of his windows any way he likes.? 

Under the Easements Act also a suit for disturbance of 
easement will lie, provided that the disturbance has actually 
caused substantial damage to the plaintiff: that is, where 
evidence of the easement is affected, or the value of the 
dominant heritage is materially diminished, or the damage 
interferes materially with the physical comfort of the 
plaintiff or prevents him from carrying on his accustomed 
business in the dominant heritage as beneficially as he had 
done previous to instituting the suit.? 

Kekewich, J., in a recent case* has summarised the law 
relating to the remedies available upon obstruction of light 
as follows :—“ There are two classes of cases. If you 
interfere with the access of light to a man’s window to 
the extent of 2 per cent., or 3 per cent., or even perhaps 10 
per cent. or more, where it enters in large quantities 
the Court declines to interfere. Sir George Jessel used 
to say that was a case in which no action could be main- 
tained either in law or in equity. Хо jury would give 








! Hatanji Hormasji Bottlewalla 256 (1888). 
v. Наа!) Hormasji  Bottlewalla, S З АСОМ of 138) 5. 39. 
Bom- H. C. R., 181, 190, 191 (1971). * Lazarus v. Artistic Photogra- 
? Dhunjibhoy Cowasji Umrigar phic Company, 1897, L. R., 2 Ch., 
Кроа, L L. R., 13 Bom., 25р 21S. 
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damages and the Court of Chaneery would not grant an 
Injunction. Then there is a second class of cases, where 
there is an interference of light of a serious character, but 
yet not really a practical interference with the comfortable 
enjoyment of the plaintiff's premises. For that probably 
small damages would be sufficient. Then there is a third 
class of cases, where the interference is of a grosser kind ; 
there, of course, an Injunction would follow with costs." 

If a landlord conveys one of two closes to another he 
cannot afterwards do anything to derogate from his 
erant.! But the maxim that a grantor shall not derogate 
does not entitle a grantee of a house to claim an casement 
of light to an extent inconsistent with the intention to be 
implied from the circumstances existing at the time of the 
grant and known to the grantee.’ 

According to section 35 of the Indian Basements Act 
(which substantially expresses the rule applicable in terri- 
tories to which the Act does not extend) subject to the pro- 
visions of the Specific Relief Act relating to Injunctions 
an Injunction may be granted to restrain the disturbance 
of an easement (и) if the easement is actually disturbed, 
when compensation for such disturbance might be recover- 
ed: (b) if the disturbance is only threatened or intended, 
when the act threatened or intended must necessarily, if 
performed, disturb the easement. 

Where there has been an obstruction. of an easement 
to light and air, the question, whether the relief should be 
by way of Injunction or damages, is one of no little dift- 
спу. In an early case in the Calcutta High Court,* 
the rule was stated to be that, if it be satisfactorily shown 
that the building when erected will materially lessen 
the enjoyment-of light and air to which the plaintiff 


1 Aldin v. Latimer Clark Muir- з Kadarbhai v. Rahimbhai, I. L. 
head С Co., L. R., 1894, 2 Ch., 442 R., 13 Bom , 676 (1589). 

2 Birmingham Dudley & District 4 Barrow v. Archer, Coryton, 10, 
Banking Co. v. Ross, 38 Ch. D., 295. 11 (1864). 
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Jays claim by right, then the Court will interfere by 
Injunction. 

The decisions of the English Courts (bearing upon the 
principles regulating the grant of an Injunction) down 
to the years 1871, 1888, and 1894 respectively, have been 
reviewed in the Bombay High Court by Sargent, C. J., in 
three judgments from which the following excerpts are 
taken. In the first of those cases, decided prior to the 
passing of the Specifie Relief Act,! he said :— 

* Now the Court of Chancery in England has, in 
ihe course of the last seven and eight years, had 
frequently to consider the question of obstruction to 
light and air, and the principles upon which Ше Court 
will interfere by Injunction either to prevent, or pro- 
hibit the continuance of, the alleged obstruction. The 
perusal of those cases beyond question leads to one 
conclusion—a conclusion referred to by the present 
Lord Chancellor when sitting as Vice-Chancellor Page 
Wood in the case of Dent v. Auction Mart Co.,° 
nanely, that there are many obvious cases of new 
buildings darkening those opposite to them, but not 
in such a degree that an Injunction could be maintained 
or an action upon the case, which, however, might be 
maintained in many cases which could not support an 
Injunction. When, however, we pass to the application 
of that proposition to the varying circumstances of alleged 
obstructions, we find that the learned judges, be they 
Vice-Chancellors or Chancellors, have differed materially 
both in their mode of stating the principles upon which 
that doctrine is to be applied, and still more, perhaps, in the 
application of the doctrine to the actual circumstances 
before them. Now the earliest of the recent cases in which 
the matter has been fully considered is that of Jackson v. The 


1 Ralanji Н. Bottlewalla v. Edalji 2 Dent v. Auction Mart Co., L. 
Н. Botllewalla, 8 Bom. Н. С. R, К., 2 Eq., 258 (1800). 
181, 186—159 (1871). 
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Duke of Newcastle,’ before Lord Westbury. His Lordship, 
after referring to the judgment of Lord Eldon in Fhe 
JAAttorney- General v. Nichol? says: The foundation of the 
Jurisdiction appears to be, that injury to property which 
renders it in a material degree unsuitable for the purposes 
to which it is now applied, or lessens considerably the 
enjoyment which the owner now has of it. The Court 
considers that injury of this nature does not admit of being 
measured and redressed by damages. In Johnson v. Wyatt? 
before the Lords Justices, the Lord Justice Turner says : 
I think that at all events a plaintiff coming to this Court 
for its interference in a case of this nature is bound to 
show that the obstruetion is such as will render the house 
occupied by him, if not of less value, less fit, or at least 
substantially less comfortable, for the purposes of occupa- 
tion. In Dent v. Auction Mart Co.,* the present Lord Chan- 
cellor, then Vice-Chancellor, Wood, having, as he says, 
considered the question in every possible way, arrived at the- 
conclusion that, when substantial damages would be given 
ab law, as distinguished from some small sum— £5, 
£10, or £15—the Court would interpose by Injunc- 
tion. However, he admits that he feels some difficulty 
with reference to recent authorities, and that the deci- 
sion of the Lords Justices in Robson v. Whittingham? 
is scarcely reconcilable with such a principle. In Marti» 
v. Headon, Vice-Chancellor Kindersley says, that when- 
ever it is shown that the comfort or enjoyment of a 
man or of his family in the occupation of his house 
is seriously interfered with, there is sufficient ground 





1 Jackson v. The Duke of New- 
castle, 33 L. J., Ch., 698. It has 
been stated that the principle of 
law in this case appears to have 
been widened by recent decisions : 
Jamnadas Shankarlal v, Atmaram 
Harjivan, I. L. R., 2 Bom., 136, 137 
(1877). 

* The Attorney-General у. Nichol, 


16 Ves., 342. 

8 Johnson v. Wyatt, 23 L. J., 
Ch., 394. 

* Dent v. Auction Mart Co., Le 
R., 2 Eq., 238 (1866). 

5 L. R.,1 Ch. App., 442 (1866). 

6 Martin v. Headon, І. R., 2 
Eq., 425 (1865). 
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for the interference of the Court ; and lastly, in Staiøhi 
v. Durn,! Lord Justice Giffard says: ‘1 take the course 
of this Court to be, that when there is a material injury 
to that which is a clear legal right, and it appears that 
damages, from the nature of the case, would not be a 
complete compensation, this Court will interfere by 
Injunction.’ 

The statements of the learned Judges in the two last 
cases, taken together, seem to me to be as lucid and com- 
plete an exposition of the principle on which the Court 
interferes in cases of this nature as the subject admits of. 

It is to be remarked that in both those cases the learned 
Judges said they would have granted a mandatory In- 
junction, had it been asked for in the first ease, and had 
the question been before the Court at the hearing in the 
latter. 

In Dent v. Auction Mart Co.,? an Injunction both pre- 
ventive and mandatory was granted; and in Johnson v. 
Wyatt? the question before the Court involved the right 
to an Injunction of either description. It is clear, I 
think, therefore, that the learned Judges had the remedy 
by mandatory Injunction in contemplation, when they 
laid down the principle upon which the Court interferes. 
This is clearly so with respect to Lord Westbury from his 
Lordship's remarks in Jsenberg v. East India House 
Estate Company.* Не says: ‘The remedy given by the 
Common Law for a grievance of this description is an 
action for damages—that action is liable to be resorted to. 
so long as the cause of damage continues. Upon that 
ground, and by reason also of the damage in many 
cases not admitting of being estimated in money, this 
Court has assumed jurisdiction. Now this jurisdiction, 


2 Staight v. Burn, L. R., 5 Ch. * 33 L. J., Ch., 392 (1863). See 
App., 163 (1869). also as to mandatory Injunctions, 

2 L. R., 2 Eq., 238 (1866). post. 

8 33 L. J., Ch., 394 (1563). 
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so far as it partakes of the nature of a preventive 
remedy—that is, prohibition of further damage, or an 
intended damage —is a jurisdiction that may be exer- 
eised without difheulty, and rests upon the clearest 
principles. But there has been superadded to that the 
power of the Court to grant what has been denominated a 
‘mandatory Injunction, that is, an order compelling a 
defendant to restore things to the condition in which 
they were at the time when the plaintiffs complaint 
was made. The exercise of that power is one that must 
be attended with the greatest possible caution. I think, 
without intending to lay down any rule, that it is con- 
fined to eases where the injury done to the plaintiff cannot 
be estimated and sufficiently compensated by a pecuniary 
sum, that is, according to his Lordship’s remarks in Jack- 
son v. Duke of Newcastle,’ when the interference with the 
light and air renders it, in a material degree, unsuitable for 
the purposes to which it is applied.’ 

In Durell v. Pritchard,’ Lord Justice Turner says: * The 
authorities upon this subject lead, I think, to these соп- 
clusions, that every case of this nature must depend upon 
its own circumstances, and that this Court will not inter- 
fere by way of mandatory Injunction, except in cases 
in which extreme, or, at all events, very serious, damages 
will ensue from its interference being withheld.’ The 
language used by Lord Westbury and Lord Justice 
Turner is undoubtedly somewhat stronger than that em- 
ployed by the learned Judges in the more recent decisions 
in 1866, of Dent v. Auction Mart Co.,° Martin v. Headon,* 
and Staight v. Burn,’ and shows doubtless that the ten- 
dency of the decisions is towards a less sparing exercise 
of the jurisdiction than formerly prevailed, and that too on 
the ground that the interference with Ught and air is not 








? 33 L. J., Ch., 698 (1863). з L. R., 2 Eq., 238 (1800). 
2 L. R., 1 Ch. App., 244 (1865). 41. R., 2 Eq., 425 (1865). 
5 L. R., 5 Ch. App., 103 (1809). 
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merely a nuisance, but an interference with that which, as 
Vice-Chancellor Kindersley says in Martin v. [Teadon,! is, 
as a matter of principle, just as much part of the property 
of a man as his land or his house, and just as much enti- 
tled to protection as any other property.” ? 

The same learned Judge again? in 1888, subsequent to 
the date of the passing of the Specific Relief Act, reviewed 
the English decisions to date, saying as follows :— 

“The power of the Courts of India to grant a perpetual 
Injunction is determined by the Specific Relief Act I of 
1877, section 54, which provides that the Court may 
grant such an Injunction ‘when the defendant invades 
or threatens to invade the plaintiffs right to, or enjoy- 
ment of, property ;' and ‘where the invasion is such 
that peeuniary compensation would not afford adequate 
relief.’ Itis to be remarked that this limitation of the 
power of granting an Injunction ?s identical with the 
conditions upon which the Court of Equity in Englund 
has always asserted the jurisdiction of granting preventive 
relief in cases of this nature. In Attorney-General у. 
ANichol? Lord Eldon says, ‘that the foundation of the 
jurisdiction appears to be that injury to property which 
renders it in a material degree unsuitable for the purposes 
to which it is now applied, or lessens considerably the 
enjoyment which the owner now has ofit. The Court 
considers that injury of this nature does not admit of 
being measured and redressed by damages. In Staight 
v. Burn,’ Lord Justice Giffard says: ‘I take the course 
of this Court to be, that when there is a material injury 
to that which is a clear legal right, and it appears 





ie ie, 2 Eq., 425 (1385). 
2 Ratanji Н. Bottlewalla v. Edal- 


Nawaz Jung v. Rustomji Nana- 
bhoy, І. L. R., 20 Bom., 704 (1896). 


ji Н. Bottlewalla, $ Bom. Н. C. R., 
О. C. J., 180—189 (1871), per Sar- 
gent, C. J. - 

3 Dhunjibhoy Cowasji Umrigar 
v. Lisboa, I. L. R., 13 Bom., 252, 
259—202 (1888) ; followed in Suttan 


In this case no Injunction was 
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entitled to substantial damages. 
*16 Ves. Jun. аё p. 342 (1809). 
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that damages, from the nature of the case, would not be 
a complete compensation, the Court will interfere by 
Injunction” By Lord Cairns’ Act (21 and 22 Vic. 
c. 27), the Court of Chancery is empowered, if it thinks fit, 
to award damages instead of granting an Injunction in 
eases falling within its jurisdiction, and since that Act has 
had to exercise the same discretionary power when the 
question has arisen whether damages or preventive relief 
should be granted. The particular effect of that Act does 
not appear to have received much consideration, until the 
entire question of the right to ancient lights and the 
appropriate relief in cases of obstruction was examined 
by Sir G. Jessel in Aynsley v. Glover.’ The full discus- 
sion it then received, makes it unnecessary to refer to 
earlier authorities. The Master of the Rolls in that сазе, 
after discussing the earlier decisions, which doubtless 
reveal a great variety of opinions, expresses his own view 
to be ‘ that, wherever an action can be maintained at law 
and really substantial damages, or perhaps, I should say, 
considerable damages, can be recovered at law, there the 
Injunction ought to follow in equity, generally, not uni- 
versally.' He then refers to Lord Cairns’ Act, and points 
out that the Act gives а new! power to the Court, purely 
discretionary, to substitute damages in cases in which, 
before the passing of the Act, this Court would have 
granted an Injunction expressing an opinion that it is *a 
reasonable discretion and must depend upon the special 
circumstances of each case whether it ought to be exercised’; 
and as an illustration of its application, he refers with ap- 
proval to Curriers’ Company v. Corbett? as showing that 
where the defendant's building has been already erected, 








1 L. R., 18 Eq.,456, at pp. 553, 554 Pearson in Holland v. Worley, per 
and 555 (1874). “In our opinion Edge, C. J., and Knox, Ј., in Yaro 
the rule of law in such cases (light у. Sana-ullah, T. L. R., 19 All, 
and air) was correctly laid down 259, 260 (1897). 
by Sir George Jessel in Aynsley v. 22 Dr. & Sm., 355 (1865). 

Glover, and by thelate Mr. Justice 
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the Court will take into consideration the fact of the 
injury to the plaintiff being of a slight nature (although 
sufficient. to sustain an Injunction) as contrasted with the 
serious damage to the defendant. 

The subsequent decisions by the Master of the Rolls, 
Smith v. Smith,’ and Krehl v. Burrell? afford further 
illustrations of the principle on which the discretion vested 
in the Court of Equity of awarding damages in lieu of an 
Injunction should be exercised. In Molland у. Worley, 
Mr. Justice Pearson, after referring to the above decisions 
by Sir G. Jessel, laid down the rule which he said he 
thought would be in accordance with the view of the 
Master of the Rolls, that in those cases where the injury 
would not be so serious, where the property might still 
remain the plaintiff's and be as substantially useful to him 
as it was before, the Court may, if it thinks fit, exercise 
the discretion given it by the Act, and in that ease, after 
pointing out that the property would not be useless for 
the purpose for which it was employed, he held that, ‘look- 
ing at the nature of the property, and considering its 
situation in the heart of a great city like London,’ he 
would not be wrong in exercising his discretion by giving 
the plaintiff damages. This case has been referred to in 
terms of implied disapproval by Bacon, V.C., in Greenwood 
v. Hornsey,* and it may be that Mr. Justice Pearson’s 
ruling, which undoubtedly modified the generally received 
practice of the Court of Equity, may not be followed in 
England. 





3? L. R., 20 Eq., 900, at p. 505 
(1875). 

? L. R., 7 Ch. Div., 551, at p. 54. 
(1577). 

Pell. R., 26 Ch. Div., 585, at p. 587 
(1884) ; this case was approved in 
Yaro v. Sana-ullah, I. L. R., 19 
All., 259, 260 (1897), v. ante, p. 412, 
Note 1. 


* L. R., 33 Ch. Div., 471, at p. 476 
(1886). In National  Tetephone 
Company у. Baker, L. R. (1893), 2 
Ch., 196, Kekewieh, J., referring 
to Holland v. Worley, said *‘ that 
case has not commanded the appro- 
bation of the profession." See also 
Martin v. Price, L. R. (1894), 1 
Ch., 276, 280. 
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The question, however, whether damages are a sufficient 
compensation, does not, we think, present itself to the Courts 
of this country in precisely the same manner and form as 
at does to a Court of Equity in England. This latter 
Court, in awarding damages under Lord Cairns’ Aet, 


exercises a diseretionary power in departing from the 


specifie relief, which it had hitherto exelusively afford- 
еа; and could scarcely be expected to take so broad a 
view of the subject as the Courts of this country, whose 
‘duty’ it is under the Specific Relief Act not to grant 
an Injunetion where damages offered adequate compen- 
sation. The result has been that this Court has in several 
cases adopted the view taken by Pearson, J., as being 
one which, if applied with caution, is suited to the eircum- 
stances of this city, which from its nature can in most 
parts of it only extend itself vertically upwards ; and we 
think, therefore, that it onght to be considered as the 
general practice of this Court, although doubtless one to 
be administered with much care and with due regard to 
the special circumstances of each case.” 

Again ina still later case? decided in 1894, the same 
learned Judge again reviewed the English deeisions and 
their bearing upon the provisions of the Specific Relief Act 
as follows :— 

* At this stage, it will be eonvenient, I think, to con- 
sider the authorities bearing on this class of questions. 
The English cases were discussed at length in Dhunjebhoy 
Cowasji v. Lisboa, and the conclusion arrived at is that the 
view taken by Pearson, J. (in. Hollund v. Worley* when 





p. 442. 
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rule in Holland х. Worley was 
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himbhai, Y. L. R., 13 Bom., 674, 
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R., 19 All., 299, 260.(1897), т. И, 
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discussing Lord Cairns’ Act), ‘if applied with caution, is 
suited to the circumstances of this city, which, from its 
nature, can in most parts of it only extend itself vertically 
upwards ; and, we think, therefore, that it ought to be 
considered as the general practice of this Court, although 
doubtless one to be administered with much саге and with 
due regard to the special circumstances of each case. 
Mr. Justice Pearson, in his judgment in the above case 
(see page 587), after referring to Smith v. Smith! where 
Jessel, M. R., disensses the application of the above Act, 
which enabled the Court of Chancery to give damages in 
a ease in which an Injunction would otherwise have been 
given, draws the conclusion that, ‘ where the property may. 
still remain the plaintiff's (Z.e., as distinguished trom the 
case where the only fair compensation would virtually be 
to make the plaintiff sell his property to the defendant) and 
be substantially useful to him as it was before,’ the injury 
is one which can in that case be properly compensated by 
money. This view of Lord Cairns’ Act is spoken of by 
Kekewich, J., in Dicker v. Popham Radford & Co., as not 
laying down any new rule, and as amounting to no more 
than that (as had already been said in several cases) where 
there is a discretion exerciseable, the Court is bound to 
look at all the circumstances of the case. In this country 
the jurisdiction of the Civil Court in granting relief by 
Injunction is given by the Specific Relief Act (I of 1877). 
Section 51 of the Act provides that it may be granted in 
certain cases, one of which is where pecuniary compensa- 
tion would not afford adequate relief. No doubt the juris- 
diction of the Court of Chancery in questions of relief by 
Injunction, etc., as stated by Lord Eldon in Attorney- 
General v. Nichol and explained by Vice-Chancellor Wood 
in Dent v. Auction Mart Co.,* and by Sir G:Jessel in Aynsley 





1 L. R., 20 Eq., 500 (1875). 8 16 Ves. at p. 342 (1809). 
2 63 Law Times Reports at tL. R., 2 Eg., 238 (1800), 
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v. Glover! is treated as existing where substantial damages 
would be given by a Court of law. But this Court has 
the jurisdiction, both of a Court of law and equity, and 
in the exercise of the discretion will regard the material- 
ity of the injury in the sense in which that expression 
was used by Sir С. Jessel in Smith v. Smith? and which, 
as pointed out by Fry, J., in National Provincial Plate 
Insurance Company v. Prudential Insurance Company, 
means something more than is sufficient to give the Court 
jurisdiction to grant an Injunction, and may depend on all 
the circumstances of the ease.* 

When the Specific Relief Act was passed in 1877, the 
jaw in England on the subject of Injunctions—I speak 
more particularly in reference to Injunctions restraining 
the obstruction of ancient lights—was this. А plaintiff 
who had sustained, or who was likely to sustain, material 
injury entitling him to substantial damages by reason of 
the obstruction or proposed obstruction of his ancient 
lights by the defendant’s buildings, was, in the absence of 
special circumstances, entitled to an Injunction, according 
to the established principles of Courts of Equity : Martin 
v. Price’ Lord Cairns’ Act had, however, conferred 
upon Courts of Equity the power to award damages to 
the party injured, either in addition to, or in substitution 
for, an Injunction, in cases in which those Courts had 
jurisdiction to entertain an application for an Injunction. 
That power was a discretionary one, but the law as to 
the circumstances under which the Courts would exercise 
that discretion was in an unsettled state, and no clear rules 
for the guidance of the Court had been established by the 
decisions : Holland v. Worley. Even now it is an open 


з L. R., 18 Eq., 511 (1871). R., 18 Bom., 483, 481 (1894). 

2 L. R., 20 Eq., 500 (1875). 5 L. К, (1894), 1 Ch., 276. See 
? L. Rao Ch. р. 10S (1877): as to this case, post. 
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question whether damages in lieu of an Injunction can be 
awarded by way of compensation for an injury not yet 
committed, but only threatened and intended : Martin v. 
Price! Section 88 of the Easements Act, 1882, lays 
down for us the law as to the case in which damages or 
compensation сап be awarded, and sets that question at rest. 
The Specifice Relief Act (I of 1877), section 54, enacts 
that when the defendant invades or threatens to invade tlie 
plaintiffs right to or enjoyment of property, the Court 
may grant a perpetual Injunction in the following case :— 
(с) When the invasion is such that pecuniary compensation 
would not afford adequate relief. (І omit clauses (а), (0), 
(d) and fe) as not specially applicable to the present cir- 
cumstances.) The Court has under that section jurisdic- 
tion to grant an Injunction only in those cases where 
pecuniary compensation would not afford adequate relief. 
The expression * adequate relief” is not defined, but it is 
probably used in the sense in which Kindersley, V. C., 
uses it in Wood v. Sutcliffe? as meaning such a compen- 
sation as would, though not in specie, in effect place the 
plaintiffs in the same position in which they stood before. 
Itf that be the correct meaning of the phrase, it is, I 
think, diffienlt to predicate of any material obstruction 
to ancient light that pecuniary compensation for it would 
in effect place the plaintiff in the sanie position as before, 
and, more particularly so, where the light is obstructed 
in а house in which a man is himself residing. 

It does not, however, follow that in such cases a 
plaintiff is entitled as of right to an Injunction. Under 
the Specific Relief Act, the Courts are given a discretion 
to grant or withhold an Injunction, as in England they 
have a diseretionary power to award damages in lieu of 
an Injunction. In this view of the law, the Court has to 
consider in each case, not merely whether the plaintiff's 


‚ү, R. (1891), 1 Ch., 276. a21 L. Ole at p. 250 (1861). 
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legal right has been infringed, or even materially in- 
fringed, but also whether under all the circumstances of 
the case he ought to be granted an Injunction as the proper 
and appropriate remedy for such infringement. 

Тоо principles are, I think, deducible from the English 
cases, which may be deemed binding upon our Courts : 
(1) That Courts ought not to interfere by way of Injunc- 
tion when obstruction of light is very slight and where 
the injury sustained is trifling, except in rare and 
exceptional cases: Dent v. Auction Mart Co}; Herz v. 
Union Bank of London ;? Goddard on Easements, р. 438 ; 
and (2) that where the defendant is doing an act which 
will render the plaintiffs property absolutely useless to 
him, unless it is stopped, in such a ease, inasmuch as the 
only compensation which could be given to the plaintiff, 
would be to compel the defendant to purchase his property 
out and out ; the Court * will not, in the exercise of its 
diseretion, compel the plaintiff to sell his property to the 
defendant’ by refusing to grant him an Injunction and 
awarding him damages on that basis (see Holland v. 

Yorley).” Between these two extremes, where the injury 
to the plaintiff would be less serious, where the Court 
considers the property may still remain with the plaintiff 
and be substantially useful to him as it was before, and 
where the injury is one of a nature that can be compen- 
sated by money, the Courts are vested with a discretion 
to withhold or grant an Injunction, having regard to ali 
the circumstances of the particular case before them, 
including the fact that the premises are situated in a city 
like this, where land suitable for building is limited and 
very valuable, and where property-owners should, so far 
аз is possible, consistently, with the existing rights of 
their neighbours, be allowed to utilize it to the utmost 
extent.” 








11. R., 2 Eq., 238 (1860). 2 2 Giff., p. 686 (1859). 
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Mr. Scott, for the respondent. coutended that the pre- 
sent was a ease for an Injunction, because it fulfilled the 
conditions of section 54, sub-clause (5), inasmuch аз 
there was no standard for ascertaining the actual damage 
caused or likely to be caused by the invasion. 1 think, 
however, that this sub-clause has rather application to 
such cases as are referred to in the illustrations (Л) and 
(7) to the section, where there ix no possible standard with 
reference to which the contemplated injury can be com- 
pensated, than to a case of injury to property like a house 
occupied by its owner in danger of being deprived of its 
ancient light. Juries have never experienced any in- 
-uperable difficulty in cases of the latter kind. In earlier 
times, before the passing of Lord Cairns’ Act, Courts of 
Common Law, rather than Conrts of Chancery, were 
resorted to in cases of obstruction of ancient lights : 
Goddard (3rd Ed.), p. 428—the aid of the Court of Chan- 
cery being invoked in later times on account of. damages 
being an inadequate remedy. or inappropriate to the 
circumstances of the case." ! 

In a recent decision of the Madras High Court? it was 
said :— 

* Assuming that the plaintiffs are entitled to compen- 
sation, the Court may grant a perpetual Injunction in 
respect of an invasion of a right te, or enjoyment of, pro- 
perty, when the invasion is such that pecuniary eompensa- 
tion would not afford adequate relief. | 

This test is in practice a difficult one to apply. Ор 
the one hand, it may be said, that there can be no disturb- 
ance of an easement on which a pecuniary value cannot 
be placed, because it is always possible to ascertain the 
difference in the selling value of the property brought 
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about by the obstruction of which complaint is made, On 
the other hand, if the phrase means ‘such a compensation 
as would, though not in specie, in effect place the plain- 
tiffs in the same position in which they stood before, it. 
would, as observed by Farran, J., be difficult to predicate 
of any material obstruction to ancient lights that pecuniary 
compensation could bring about that result: Ghanashan 
Nilkant Nadkarni v. Moroba Ramchandra Pai! Only in the 
ease in which the money might be spent in. the structural 
alteration or re-arrangement of the premises could that 
result possibly be produced. The question really comes 
‘to be one of degree. At ће one end of the scale is the case 
m which the plaintiff's building will be rendered useless, 
unless the proposed building is stopped. At the other is 
the case in which diminution of light is comparatively small 
though still substantial. If I may take Martin v. Price? 
as a statement of the English Jaw on the subject, 1 
think it must be admitted that it is diferent from the 
law we have to administer here under the Specific Relief 
Aet and the Easements Act: see Dhunjibhoy Cowasji 
Umrigar v. Lisboa and Ghanasham Nilkant Nadkarni 
v. Moroba Ramchandra Pait In Martin v. Price the 
evidence was to this effect: The plaintiff's house standing 
on ground higher than the level of the houses opposite, 
faced a street from 35 to 87 feet wide ; opposite was a 
house having an elevation of 37 feet and a frontage of 77 
feet. For that house defendant proposed to substitute one 
having a frontage of 27 feet and a height of 62 feet, 
Kekewich, J., having regard, among other things, to the 
ierm for which plaintiff held, gave judgment for £120 
damages and refvsed an Injunction. The Court of Appeal 
held that, as the plaintiff had sustained material injury he 
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was entitled to an Injunetion 7» the absence of proof of cir- 
cumstances depriving him of the primå facie right. No 
reference was made to the test prescribed by the Specific 
Relief Act. 
lish lave is the converse of the vule prevailing here. There 
the right to an Injunction іх the prima facie right ; here 


According to that decision, the vule of Eng- 


au Injunction is not to be given when the remedy in dam- 
ages is considered adequate. For а statement of the law 
in terms more consonant with that which we have to 
administer, I would refer to Lord Westbury’s judgment 
in Jackson v. Duke of Newcastle? This case, decided in 
1864, has, with reference to another point, been dis-- 
approved in later cases. With regard to that other point, 
the Indian Legislature seems to have followed it never- 
theless, and it may well have been present to their minds 
when the Speeific Relief. Act was being framed: хее 
Michell’s Law of Easements, page 234." ? 

According to the decisions, therefore, of the Bombay 
and Madras High Courts an Injunction might in many 
cases be refused where, according to the present English 
case law, it would be granted. The general principles 
upon which these Courts would or would not grant an 
Injunction are sufficiently indicated in the judgments 
already cited. Apart, however, from the general pro- 
visions of the Specitie Relief Act, of which these cases 
are an interpretation, no fixed rule can be rigidly laid 
down upon the question whether an Injunction should 


13 De GJJ. & S., 275, at p. 281; sions cited have no application. 


v. ante, p. 133. 

3 Boyson v. Deane, 1. L. R., 
22 Mad., 253—255 (1899), per 
Shephard, Otfg. C. J. 

з Michell’s Law of Eascments, 
235; In Sultan Nawuz Jung у. Rus- 
4omji Nanabhoy, I. L. R., 20 Bom., 
704 (1890), the Court observed, 
that to Courts subject to the Speci- 
fic Relief Act the English deci- 


(Martin v. Price, supra; Shelfer v. 
City of London Electric Lighting 
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cases were cited): sed quere, 
the provisions of the Specitic Re- 
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and being the embodiment, with 
some exceptions, of the English 
case law, 
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or should not issue. Each case must be decided according 
to its own cireumstanees. And though the Courts will 
take care not to unnecessarily impose the burden of 
an Injunction upon the defendant, they will see that 
aright of property, which may be said to be of peculiar 
value in this country, is properly protected and seenred. 
Relief by mere damages will often amount to a forced 
~ale of the plaintiffs easement. An Injunction can be 
eranted, wherever substantial damages could be awarded 
under the English law. Itis not, however. easy to recon- 
cile all the English eases on the question of Injunction as 
opposed to damages : the question is one of degree. and the- 
whole of the circumstances are seldom or never stated.! 
Any act by which the control of light and wr are taken 
out of the hands of the persons entitled to them, or by 
which the access of light and air to the window of a dwell- 
ing-house is interfered with, is przme facie an injury of 
х serious character? — However doubtful it may be in 
-оте eases whether damages or an Injunction should Бе 
granted, it is clear that a wilful and confident assumption 
of mastery over another тап х property, or the u~e of it 
in reliance on mere money, will not be tolerated.’ So 
where the defendant enclosed the plaintiffs window 
within his own house and foreed on him the alternative 
either of closing the window or taking snch air through. 
itas the defendant might choose to supply him, it was 
held that the defendant having thus. withont leave or 
license, taken possession of the plaintiff's window as com- 
pletely as if he had blocked it up altogether, there was no 
precedent warranting the substitution of damages for am 
Injunction in such a ease against the will of the party 
injured. And when it was proved that a wall intended 


! Nandkishor Balgovan у. Bha- Bom., 95 (1583). 
gubhai Pranvalabhdas, I. L. R., 8 8 Nandkishor Balgovan v. Bha- 
Bom., 97, 98 (1883). gubhai Pranvalabhdas, I. L. R.,8 

* Nandkishor Balgovan v. Bha- Bom., 95, 97, 95 (1883), per West, Je 
qubhai Pranvalabhdas 1. L. R., 5 ТО. ? 
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to be built would so shut out the light and air as to 
render the room completely dark and unfit for use, the 
Court granted an Injunction ;!. as also when there was a 
complete darkening of some of the plaintiff's. principal 
rooms.? The Allahabad High Court in a recent ease in 
which the Bombay decisions cited were relied upon ob- 
served that the rule of law was correetly laid down in 
the English decisions already referred to of Aynsley v. 
Glover and Hollund v. Worley, and that in its opinion 
it was not intended bv section 54 of the Speeifie Relief 
Act that a man should not have an Injunction granted 
to him, unless his property would otherwise be practically 
destroyed, if the Injunction were not granted. Where 
there is substantial and wrongful injury to a plaintiff = 
right, he is entitled to an [Injunction.? 

There must have been no delay or acquieseence It is, 
however, for the defendant to show that the right has been 
lost hy acquieseence.? 

In estimating the damage the Court, it has been said, 
cannot consider whether the place in which the building 
is, is in the country, or in a populous city. So, where it 
was said that the diminution of оће would not seriously or 
materially affect the enjovment of the house as a dwelling- 
house, having regard to what people can reasonably expect 
ina crowded city like Bombay, it was held that this was 
a matter which the Court could not consider, and that the 
only question which the Court has to decide is whether the 





— ——————— a 


* v. aule, pp. 1569; Jamuadas 
Shankarlal v. Atmaram Hurjicau, 
I. L.R.,2 Bom., 137 (1860). Acquies- 


1 Aedarbhai ~. Rahimbhai, 
I. L. R., 15 Bom., O74 (1589). 
2 Juiiuttlas Shankarlal v. At- 


maram Н} сен, V. L. R., 2 Bom., 
133, 130 (1577); and as to effect of 
covenints in the lease, see Bolile- 
malla v. Во ема, S Bom. H. C. 
R., О. C., 151, 45 Leech v. Schane- 
der, L. R., 9 Ch. App., 403. 

з Yuro v. Saua-nllah, 1. U. R., 
ПОЖАР ЗО Бл 


cence of course Imports fall know- 
ledge: Gopuluarain Мозоошеаг v. 
Muddomully Gooplee, 14 D. L. R., 
35 (1874). 

5 Naudkishor Bulgovan v. Bhu- 
gubhai Prauvalabhdas, І. L. R.,5 
Bom., 95 (1883). 
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enjoyment has been seriously interfered with by the 
obstruction of the light and air.' The Court will look 
not merely to the use to which rooms in a dwelling- 
honze from which light is obstructed are actually put 
at the time of the obstruction, but also to the use to 
which they may be put for all reasonable purposes of 
occupation, That purpose will vary from time to time 
according to the exigencies of the family ; but the mere 
circumstance, for example, that a room is used as a 
Inmber-room or godown at the date of suit cannot affect 
the question. of enjoyment, which is the right to its 
enjoyment for all reasonable purposes to which it may 
he put as a room in a dwelling-house.? But, although 
a plaintiffs light may have been sensibly diminished by 
the erection of the defendant's building, an Injunction will 


not be granted unless there has been such а large, material 


and substantial damage as to require interference by 


1 Ratanji Horvmasji Во ете 
у. Edulji Hormasji Botilewalla, S 
Bom. H.C.R., 181, 192 (1871) ; citing 
Yates y. Jack, 1 Ch., 995; Dent v. 
Auction Mart Co., 9 Eq., 238 ; Mar- 
tin v. Headon, ìb., 425; see however 
Pranjivandas Harjivandas v. Mayu- 
ram Samaldes, 1 Вот. Н. C. R., 
©. C. J., 148, 154 (1863), in whieh it 
was said per Sausse, С. J. :—'* We 
think that some modification of 
the ordinary rights of easement 
may be necessary and reasonable 
inatown like Bombay. The great 
difficulty consists in determining 
what the extent of that modifica- 
tion should be;" and at p. 156—‘‘It 
is not the province of the Court to 
lay down «& priori any rule for 
the modification of this right of 
easement which may arise out of 
the eireumstance of its having been 
enjoyed in a densely built and 
populated town. The person who 
has allowed another to obtain such 


à right over his property will 
infringe that rightat his peril;'" 
and in Chanasham Nilkani Nad- 
karni v. Morobu Ramchandra Pai, 
I. L. К., 18 Bom., 489 (1894), per 
Farran, J., it was ле that the 
Court in considering. whether it 
will grant or withhold an Injunc- 
iion, may take into eonsideration 
the faet that the premises are si- 
tuated in a eity like Bombay, where 
land suitable for building is limited 
and very valuable, and where pro- 
perty owners shornld, so far as is 
possible consistently with the exist- 
ing rights of their neighbours, be 
allowed to utilize it to the ut- 
most extent. See also Dhunjibhoy: 
Cowasji Umvigur v. Lisboa, I. L. R., 
13 Bom., 962. 

? Ratanji Hormasji Bolilewalla 
v. kdalji Hormasji Botllewalla, S- 
Bom. Н. C. R. О. C. J., 18; tage 
193 (1871). 
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that form of relief, ог the plaintiff's rooms have been ren- 
dered unfit for the purposes for which they might reason- 
ably be expected to be used.! So rooms used for residential 
purposes at the date of suit, may be such and so placed 
that it cannot be reasonably expected (though the mode 
of occupying may be altered and should be taken into 
uccount,”) that they will ever be used for any other pur- 
pose. The Court may, however, in particular cases have 
to consider the damage likely to accrue to the plaintiff 
within some reasonable time by reason of a probable 
change in the nature of the occupation of his premises.* 

A person who is in the present enjoyment of an 
access of light to his premises for a special or extra- 
ordinary purpose, such as taking photographie portraits, 
may obtain an Injunetion against interference with that 
access of light even though he may not have been in the 
enjoyment of it for that special or extraordinary purpose 
for the full statutory period of twenty vears.* 

Where it was contended that the question for the 
Court to consider was exclusively whether in consequence 
of the defendant's building there would be a material 
diminution ofthe light and air through a particular 
window, without taking into consideration the light and 
air afforded to the room by the other windows in it, it 
was held that, on the contrary, the Courts have always 
recognised as the important 


яа 


point for enquiry, whether 





! Ghanasham Nilkant Nadkarui 
у. Moroba Ram Chaudra Pai, І. 
L. R., 18 Bom., 474, 485, 490 (1894); 
following Aynsley v. Glover, L. R., 
18 Eq., 541 ; and see Dhunjibhoy 
Cowasji Umrigar у. Lisboa, I. L. 
R., 13 Bom., 252, 264 (1888). 

2 Ghanasham Nilkant Nadkarni 
v. Moroba Rain Chandra Pai, I. L. 
R., 18 Bom., 474, 490 (1894); citing 
Moore v. Hall, 3 Q. B. D., 178; 
Dicker v. Popham Radford æ Co., 
03 L. T., 379; and see Dhunjibhoy 


Cowasji Umvigav v. Lisboa, l.L.R., 
13 Bom., 252, 255 (1888) [further 
possible nse must be considered 
by the Court]. 

8 Jh. ; aud see Dhuujibhoy Con- 
asji Umrigar v. Lisboa, I. L. R., 
13 Bom., 264. 

* [b.; citing Dicker v. Popham 
Radford & Co., supra. 

5 Lazarus v. Artistic Photo- 
graphie Company, L. R. (1897), 7 
Ch., 214. 
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the comfort of the plaintiff in the use of the room has 
been materially diminished, and in coming to a conclusion 
as to that, it was impossible to disregard the faet that 
there were other windows in the room through which 
, light and air were obtained.! 

It has been held that where there is an express cove- 
nant, the Court will, in the absence of special cireumstan- 
ees, compel the defendant to perform his covenant without 
looking minutely into the nature or extent of the inter- 
ference. Where the detendant is materially obstructing 
the light and air to which the plaintiff is entitled, the 
Court will not go into the question whether or no it seri- 
ously affects his enjoyinent of the house.? But in a sub- 
sequent case of breach of contract, it was heid that the Court 
should, before issuing a mandatory Injunction, be satisfied 
that the obstrnetion so materially interferes with the com- 
fort and convenience of the plaintiff, that the consequences 
of the breach of the agreement eannot adequately. be com- 
pensated by damages.“ 

The 45° rnle is not a rule of law, nor a presumption 
of fact, until it is shown to be applicable ;* but though not 
a positive rule of law. it is a cireumstance which the 
Court may take into consideration, and is especially valua- 
ble when the proof of the obscuration is not definite or 








satisfactory. Expert evidence is usually given A 
! Dhuujibhoy Cowasji Uinvigar — I. L. R., 14 Cal., 819. 

x. Disho D. Wie, 1s Bonos. 5 The Delhi & London Bank, Ld. 

263. у. Hem Lall Duli, I. L. R., 14 Cal., 


2 Ralauji Hormasji Bolllewallu 855 (18587). See Michels Law of 
v. Edalji Hormasji Botllewalla, S Easements, 240; and Parker v. 
Bom. H. C. R., 181, 194, 195 (1871); First Avenue Holel Company, 
but as to express eovenants, see 24 Ch. D., 253, 289. 
ante. $ As to the value of such cvi- 
з Rauchhod Jamuadas у. Lalin dence, see Pranjivrandas Harjivan- 
Haridas, 10 Bom. Н. С. R., 95. das v. Magyaram Samutdas, 1 Bom. 
(1573). Н. C. R., 155 (1862); Ratanji H. 
4 Clement v. Melouey, Suit 2] Bolllewalla v. Edalji H. Botllewalla, 
of 1883, cited fz Delhi and London 8 Bom. Н. C. R., О. C. J., 192 


Bank, Ld. v. Hem Lall Patt, — (1971) ; Lackersleen v. Tarucknath 
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photograph may be put in evidence to show the deviation of 
the light! and the Judge may himself. personally inspect 
the premises.” 

The Court will see that the plaintiff has such possession 
as will enable him to maintain the action, and, in ease of 
doubt, will direct other persons to be made parties to the 
suit. When a suit was brought by a person, who was only 
trustee for another, and the cestui que trust was in posses- 
sion ot the premises, the Court directed that the latter 
should be made a party. Ifthe obstruction is of a tempo- 
rary nature, the person in occupation alone can sue for 
damages ог an Injunction ; but if the obstruction is of a 
permanent character, lessening the value of the reversion 
or remainder, or affecting evidence of the easement, the 
When a motion 
for an Injunction is refused, it will be without prejudice to 
А plaintiff cannot be called 
проп to accept any other form of relief than damages or an 
{njunetion.® 


reversioner or remainderman may sue.* 


an action for damages.’ 


When the Lower Court had, by its decree, granted an 
Injanction, but the Appeal Court varied that decree, and 
refused an Injunction, but ordered the defendant to pav 
the plaintiff Hs. 500 as damages, it was argued for the 
defendant (appellant), on the question. of costs, that he 
should be given his costs of appeal, as he had succeeded in 
setting aside the Injunction granted by the Lower Court, 








Paramanick, Cor., 92 (1804) ; as to 
experiments see Leech v. Schtve- 


8 Lackersteew v. Taruckucth 
Parananich, Corytou, 91 (1801). 


der, L. R., 9Ch. App., 405; 171 ; 
Luckersteen у. Tavruckuath Para- 
manick, Cor., 91 (1864). 

! (]hauashan. Nitkant Nadkarni 
v. Moroba Ram Chaudra Pai, I, L. 
R., 15 Bom., 478 (1594). 

2 Ghanashan Nilk«eut Nadkarni 
v. Moroba Ram Chandra Pai, I. L. 
R., 15 Bom., 478, 482, 493 (1894) ; 
Bhubau Mohan Bannerjee v. J. S. 
Elliott, 6 D. L. R., 90 (1870). 


* Kino v. Rudkin. L. R., 6 Ch. 
D., 160 ; Cooper v. Crabtree, LE. R., 
20 Ch. D., 589; Wilson v. Tomun- 
seud, 1 Dr. < Sm., 321; Metropoli- 
tan Association v. Peteh, 5 €. B., 
N. S., 504. 

5 Barrow у. Archer, Coryton, t, 
11 (1564). 

$ Kadarbhai v. Rahimbhai, 1. L. 


R., 13 Bom., 676 (1889). 
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and should also get his costs of hearing in the Lower 
Court, as the whole contest there had been as to the right 
to an Injunction, which in appeal had been refused. The 
defendant had paid Rs. 200 into Conrt, when he filed his 
written statement, and would have paid more, if he could 
have obtained any indication from the plaintiff of the 
amount that would satisfy him. Nothing, however, would 
satisfy the plaintiff but an Injunction. and he had failed 
to get it. It was, however, eld that, under the circum- 
stances, the plaintiff should have his costs of hearing in the 
Lower Court, and that each party should pay his costs of 
the appeal and of the proceedings on the rule for an 
Injunction before the trial. The ordinary rule should be 
observed, and the costs should follow the event. The 
event in this case was that the plaintiff had proved his 
азе against the defendant, although he had not got the 
precise form of relief which he wanted. If a party sub- 
stantially succeeds, he is entitled to his costs." 

If an Injunction has been granted restraining a person 
from interrupting the access of light and air to certain win- 
dows, and the Court considers that the Injunction has 
been infringed, an attachment will issue, even though the 
defendant has proceeded according to the advice of his 
surveyor and legal adviser in constructing the building 
complained of as a breach of the Injunction. The Court 
in such cases does not consider itself bound by the opinion 
of surveyors, but will form its own judgment as to the 
probable effect of the structure complained of.? 

An application for attachment for breach of an Injunc- 
tion should be made by motion on notice to the opposite 
party. 


! Ghanasham Nilkant Nadkarni Mayartım Samaldas, 1 Bom. Н. 
v. Moroba Ram Chandra Pai, Y. L. |. C. R., 151, 156 (1863), v. ante. 
R., 18 Bom., 475 (1894), v. ante. S dJi 

з Pranjivandas Harjivandas v. 
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Easements relating to support may he of two kinds, 
either conferring rights to have support or conferring 
rights to take away support. Such easements are rights 
to have support additional to. or different from, the support 
to which a person has a natural. right, such as the right 
of support to a building trom land, to a building from 
another building, and the right to a greater degree of 
support to a surface stratum which has heen altered by 
quarrying or otherwise than such stratum would have 
required in its natural state.! Under the Easements Act 
the removal of. the means of support to which a dominant 
owner is entitled does not give rise to а right to recover 
compensation unless and until snbstantial damage is actu- 
ally sustained.? Subject to the provisions of the Specific 
telief Act an Injunction may be granted to restrain the 
disturbance of an easement of support («) if the easement 
is actually disturbed when compensation for such disturb- 
ance might be recovered under Chapter IV of the 
Easements Act ; (b) if the disturbance is only threatened 
or intended,—when the act threatened or intended must 
necessarily, if performed, disturb the easement.’ А plain- 
tiff will be entitled to an Injunction, though no damage has 
Беер actually sustained up to the time of the institution of 
the suit, if the facts proved shew that snbsidence and 
damage would be the inevitable result of a continuance, 
threatened by the defendants, of the exeavation.* 

The Easements Act only declared the existing law as to 
easements over water. Easements in water are restrictions 
of those natural rights in water illustrations of which 


—— ——M 








! See Miehell's Easements, 29, 
30, and passim sub roc. Support,” 
and Kerr, Inj., pp. 220—985. 

з Easements Aet, s. 34. 

* Easements Act, s. 35. 

* Bindu Basini Chowdhrani v. 
Jahnabi Chowdhrani, I. L. R., 21 
CaL, 260 (1896); v. anie, pp. 104, 
4105. The principle of this decision, 


which dealt with a natural right 
of support, applies equally to an 
easement of support. 

5 Perumal v. Ramusami, I. L. R., 
I1 Mad., 16 (1587). See generally 
as to nuisances relatiug to water. 
Kerr, 1nj.,236—262. Hilliard, Inj., 
628—641. High, Inj., $$ 870—885. 
Beach, Inj., Ch. XXXVII. 


(v) Support. 


Injunetions 
against with- 
drawal of 
support, 


(vi) Water.- 


Injunctions 1n 
respect of 
rights to 
water. 
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are given in section 7 of that Act? Those easements may 
exist as to the flow, use and consumption, pollution or 
A right 
to surface water not tlowing and not permanently colleet- 
ed in a pool. tank, or otherwise, and a right to underground 
water not passing 1n a defined. channel cannot be aequired 
by prescription.” 


the discharge of rain-water upon adjoining land. 


Easements regarding the flow of water may exist with 
regard either to natural or artificial water-ccurses. A 
natural stream ix a stream whether permanent or inter- 
mittent, tidal or tideless, on the surface of land or 
underground, which flows by the operation or nature only 
and in a natural and known eonrse. The right to an 
uninterrupted flow of water in artificial streams is an 
sement, and the right to an casement in the flow of 
water through an artificial watercourse is as valid against 
the Government as it is against a private owner of land.* 

As an easement isa limiting right or a right jn alieno solo 
the relief. awarded by Injunction or otherwise should 
certainly not be more extensive than what is necessary to 
The interference of the Court in 
eases of prospective injury very much depends upon the 
natnre and extent of the apprehended mischief and проп 


its beneficial enjoy ment.? 


the certainty or uncertainty of its arising or continuing. 
Where there is no ease of prospective damage made out an 
Injunction will be refused.” It must appear from the cir- 
cumstances in evidence In each case that the interference or 
obstruction eomplained of is not a trivial but a substantial 
injury in order to warrant relief by way of Injunction.® 


1 See [lustrations (6). (у), (4), 
(US, Up) 

2 Easements Act. s. 17, 
(el). 

з Ponnusani Terar v. Lhe Col- 
lector of Madura, 5 Mad. H. C. 
R., 6 (1869). 

^ Perumal v. 


cls, 


(c), 


L L. 


Юашиват, 


Te, 11 Mad., 19 (1557). 

5 Kristina Ayyan x. Vencatachella 
Maudali, T Mad. H. С. R., тї 
(1571). 

6 Pounusami Tevar x. The Col- 
lector of Madura, 5 Mad. Н. €. 
R., 6, 24 (1869). : 
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A plaintitf is bound to establish not merely in injury, 
actual or prospective, caused by the act of the defendant, 
hut an injury caused by the infraction of some legal right 
which the plaintiff possesses, or by the omission of some- 
thing which the defendant was legally bound to do." 

Enjoyment or nser cannot evidence or establish a right 
ereater than the beneficial use made by a plaintiff of the 
water. Any exclusive right is to be measured by its enjoy- 
ment. So as soon as flowing water which ix originally 
publici juris 15 appropriated by an individual, his right is 
co-extensive with the beneficial use to which he appropriates 
it. And the cireumstances ander which an artificial course 
is created may give rights similar to those of a riparian 
proprietor.” 

An Injunction will be granted where the injury is one 
of a constantly recurring kind and from the very nature 
of the easement, it would be impracticable to estimate an 
adequate compensation in pecuniary damages as a proper 
substitute for the relief by Injunction. 

The general rule is that a permanent Injunction is only 
granted, first, when some established right has been in- 
vaded and, second, when damage has aecrued or must 
necessarily accrue from the act or omission complained of.* 

Acquiescence in the sense of mere submission to the 
interruption. of the enjoyment does not destroy or impair 
an easement. To be effectual for that purpose, it must 
be attributable to an intention on the part of the owner 
of the dominant tenement to abandon the benefit before 
enjoyed and not merely to а temporary suspension of the 
enjoyment, or be evidenced by acts or words which had in- 
duced the owner of the servient tenement to incur expense 





! Praukrislo Roy v. Huro Chun- chella Madali, T Mad. Н. C. R., 


der Roy, 10 W. R., 435 (1868). 11 (1571). 

2 Kristna Ayyan v. Veneala- ^ Krisina Auyan v. Veucata- 
chella Mudali,7 Mad. H. C. R.,70 chella Aludali, T Mad. H. C. R., 
3572. | 11 (1572). 


3 Kristua Ayyan у. Vencata- ` 


(vii) Way. 
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in the reasonable belief that the enjoyment had been en- 
tirely relinquished. | 

Waysare either public, that is highways, or private : and 
а claim may be made to use a road as a private individual 
and to use it as one of the public. The former claim is 
merely a private casement, the latter 1s one in favour of the 
public. In the first case a twenty years enjoyment by 
the claimant must be proved, in the second no fixed period 
It is sufficient if aets of 


user by the publie are shown to have been acquiesced in 


of enjoyment need be shown. 


by the owner or owners of the land over which the road 
passes, and that those acts are of such a character as to 
warrant the inferenee that the owner or owners intended 
to make over to the publie the right to use the land as a 
public highway. Private rights of way may arise by 
grant express, or implied, or by preseription. If a right 
of way be acquired by grant, the extent of the easement 
must be determined by the words of the grant. If a right 
of way be aequired by preseription, the character and extent 
of the easement is fixed and determined by the use and 
enjoyment under which it has been gained, the right aequir- 


ed being measured by the extent of the enjoyment which 


is proved. ‘The purpose for which the way may be used is 
limited by the aetual user which has taken place during.the 
whole period necessary for the acquisition of the right. 





to the 


! Ponnuscuti Levar v. The Col- 


lector of Madura, 5 Mad. Н. C. R., 


6, 23 (1860). 

2 Anderson v. Juggodumba Dubi, 
6 C. L. R., 282, 981 (18580). See 
Ranchordass Authabhai v. Manik- 
lal Gordhandass, 1. L. R., 17 
Bom., 648 (1390). 

з Kerr, Inj., 266, 208, 274, and 
generally pp. 266—230; Hilliard, 
Inj., 611—644 ; Beach, Inj., Ch. 
XXXVII, Easements Act, ss. 15, 
285; Limitation Act, s. 26. Achal 
Muhia v. Rajnn Mahta, і. L. R., 


6 Cal, 812 (1581). As 
acquisition of a right of way by 
implied grant, see Charu Sur- 
nokar v. Dokouri Chunder Tha- 
koor, 1. L. R., 8 Cal., 956 (1882) ; 
Wutzler v. Sharpe, Y. L. R., 15 All., 
270 (1893); Ram Narain Shahu v. 
Kamala Kunta Shaha, i. L. R., 26 
Cal., 310 (1593), and cases there 
cited ; as to covenant presnmed to 
keep way open, see Ranchordass 
Amthabhai v. Марай Gordhan- 
dass, I. L. R., 17 Bom., 648 
(1890). 
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А right of way over land in every direction. cannot 
be acquired by prescription. In order so to acquire a 
right of way, the passage over the land must be in a 
definite line or in a particular direction.’ The dominant 
owner of a right of way cannot vary his line of passage 
at pleasure, even though he does not thereby impose any 
additional burden on the servient heritage.’ 

With reference to the English rule that a grantee is 
entitled to only one way of necessity and that the grantor 
had the right of electing it, the Bombay High Court in 
the case cited below,’ which was one concerning a privy, 
observed as follows :—** Whether it would be right in this 
country to apply the first part of this ruling under all 
circumstances, having regard to the prejudice of the 
higher castes, which prevails in this country against being 
bronght into proximity with persons whose oceupation 
it is to remove the contents of privies, may be open to 
doubt." 

А license to use the lend of another unless eonpled 
with a grant is revocable at the will of the licensor, 
subject to the right of the licensee to damages if revoked 
contrary to the terms of any express or implied contract.* 

Where a person has acquiesced in the interruption of 
his right of way and allowed another to erect a house on 


T ———— 5S en ———————— M ——————————— - -- ~ 


' Doorya Chunru Dhur у. Kally 
Coomar Sen, I. L. R., 7 Cal., 145 
{1551); Radhanalh Sugracharji v. 
Baidonath Sea! Kabiraj, З B. L. 
R., App., 118. 

2 Easements Act, s. 23, Expla- 
nation, A right of way of one 
kind does not include a right of 
way of any other kind: iò., s. 23. 
As to the right to do acts to se- 
cure enjoyment, such as the right 
of deviation or obstruction, see ib., 
в. 24, | 

° Esubai v. Damodar Ishvardas, 
I. L. R., 16 Bom., 532, 559 (1891) : 


in this case it was held that having 
regard to the class of persons 
concerned there was no reasonable 
necessity for two ways. As to pri- 
vies, see also the following cases : 
Madanmahan Sen v. Chandra 
Kumar Mookerjee, 9 B. L. R., 328 
(1872); Vishnu v. Rango Ganesh 
Purandare, I. L. R., 18 Bom., 382 
(1803); Judoo Lall Mullick v. 
Gopanl Chunder Mookerjee, 13 I. 
A., 77 (1886). 

* Prosonna Coomar Singha v. 
Ram Coomar Ghose, Y. L. R., 16 
Cal., 640 (1889). 


{njuuctions 
against ob- 

struction of 
way. 
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the pathway, a claim to enforce the right by the removal 
A tenant cannot 
ах against his landlord. aequire by prescription an ease- 


of the building will not be entertained.! 


ment of way in favour of the land occupied by him as 
tenant, over other land belonging to his landlord.? 

Though a plaintiff setting up a right of way must 
succeed not only secundum probata but also secundum 
allegata, a too technical view must not in this country 
be taken of the pleadings. Whenever a claim to a 
right of way aud its infringement has been made out, 
the Court will interfere by Injunction, in proper cases 
aud where the circumstances warrant that relief, tor 
the protection of that right. If the damage is unsnb- 
stantial and trifling, the Court may refuse to interfere 
by Injunction, but where a plaintiff is held to be entitled 
to the user of a right of way and the inconvenience 
‘caused to him is real and substantial, the Court will grant 
an Injunction against its obstruction.* 

A highway, whichis not an easement properly so-called, 
may be created either by statute or by the dedication to 
the publie by the owner of the soil of the occupation of 
the surface of his land for the purpose of passing and re- 
pissing. But an owner who dedicates to publie use as a 
highway a portion of his land parts with no other right 
than a right of passage to the publie over the land so 
dedicated and may exercise all other rights of ownership, 
The dedication 
may be for special uses or for a limited purpose, but not 
to а limited class of persons or for a limited time. The 
soil of the highway up to the centre of the тоа із 


е 
* 


not ineonsistent with such dedication. 


1 Beni Madhab Das v. Катја) 
Fok, LB. L HB. A. 05 25) 
(1868). 

2 Udit Singh wv. Kashi Ram, 
I. L. R., 14 Al., 185 (1892). 

з Ranchordass  Amíhabhai v. 


ГА 


Ma ueklail Gordhaudass, T. L. R, 
17 Bom., 64%, 655, 656 (1590) ; see 
aute, p. 160. ў 

* (7. I. P. Railway Company v. 
Nowraji Pestanji, 1. L. R., 10 
Bom., 390 (1585, 
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presumed, in the absence of other evidence of ownership, to 
belong to the owners of the land on each side subject to the 
right of passage of the public. Enjoyment and user of a 
way by the public is evidence from which an intention to 
dedicate may be presumed.! 

A class of cases in which the equitable remedy by 
Injunction is often sought are nuisances to public roads 
or highways? The publie as well in India as in England 
have the right to pass and repass along a public highway 
so long as they do so peaceably and properly. But speak- 
ing generally no action can in England be maintained 
Therefore an action does not lie for 
obstructing a man’s passage in a highway, because ordi- 
narily he has no more damage than others of the Queen's 
subjects ; but the party causing the obstruction must be 
proceeded against by indictment. If, however, the person 


has sustained more particular damage by the nuisance than 


for a public injury. 


the public in general, as if any accident oceur to him, or he 
be obliged to goa greater distance and be thereby put to an 
expense in the conveyance of his goods or otherwise, then 
he may sue the party causing it. So where in a suit for 
the removal of an obstruction in a publie pathway, it 
was found by the Courts below that the plaintiffs were 
deprived of the only means of grazing their cattle by the 
obstruction and that they lost some cows thereby, it was 
held that the injury caused to the plaintiffs, by the obstruc- 
tion of the way, leading from the village where they 
resided to that in which they had their fields and pastures 
was peculiar to them and to their calling, and it caused 





' See Kerr, Inj., 281—255 ; and 
cf. foilowing «decisions on high- 
ways; Sathu Valad Kadir Sausare 
v. /brahim Aga Valad Mirza Aga, 
LER 2 Bom., #7 (1977); Har- 
rendro Coomar Chowdhry, т С. L. 
R., 272 (1550); Nihal Chand v. 
Azmat Ali Khan, I. L. R., 7 Al, 
362 (1885); Felehyab Khan v. 


mon 


Muhammad Yusuf,1. L. R.O AL, 
434 (1557). 

3 Kerr, Iuj., 251; Molt v. School- 
bred, 20 Eq., Ut; Mly enl. v. 
Shrewsbury Bridge Co., 21 Ch. D., 
752, and other cases there cited. 

3 Nee as to this Harrison v. Duke 
of Rutland (1893), 1 Q. B., 12. 
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them substantial loss of time and inconvenience ; and 
that it was sufficient to entitle the plaintiffs to maintain 
the aetion, but it was held also that the death of the cows 
was too remotely and indirectly connected with the 
obstruction to furnish a cause of action.' On the other 
hand, in the undermentioned ease, the plaintiffs who 
were Mussulmans, sued to establish their right to carry 
tabuts in procession alone a certain road to the sea, 
and alleged that the defendants (also Mussulmans) ob- 
structed them in doing so. The plaint, however, did uot 
allege any personal loss or damage to the plaintiffs, arising 
irom the obstruction. Both the lower Courts found, as a 
fact, that the road along which plaintiffs desired to carry 
their tabuts to the sea was а publie road. Held іп special 
appeal that plaintiffs could not maintain a civil suit in 
respect of such obstruction, unless they could prove some 
particular damage to themselves personally in addition to 
the general inconvenience occasioned to the publie. The 
mere absence of the religious or sentimental gratification 
arising from carrying tabulis along a publie road, is not 
any such particular loss or injury as would be sufficient. 
according to English and Indian precedents, to sustain 
a civil action. 

Section 10 of Bengal Act ILI of 1864 does not deprive 
a person of any right of private property that he шау 
have in land used as а publie road, nor does it vest the 
subsoil of such land in a municipality ; and when such 
land is no longer required as a publie road, the owner 15 
entitled to claim its possession? 





Soe — - ~ ——— ———— - - — 


1 Abzul Miah v. Nasir Mahom 14 Mad., 177 (1890); JFa«tehyab 


med hs bedi, 22 CaL, alu Khan v. Muhammad Yusuf, Y. L. 
2 Sulku Valad Kadir Sausave v. t, 9 AIL, 431 (1857). 
Ibrahim Aga Расе Mirza Aga, з Modhu Sudan Kundu v. Pro- 


I, L. R., 2 Bom., 457 (1877). Autho- moda Neth Roy, І. L. R., 20 Cal., 
rities as to what constitutes special 732 (1893); and see also as to the 
damage sufficient to sustain a civil N.-W. P. and Oudh Municipalities 
euit in such cases referred to. Act; Nihal Chaud у. Азта Ali 
Sildeswava v. Arishua, Y. L. R., Khan, I. L. R., 7 All, 262 (1885). 
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Enelish law does not allow an easement of privacy. 
Nor does the law of India admit of such a right being 
acquired by prescription. But Illustration (b) to section 15 
of the Easements Act shows that the Legislature intended 
that an easement of privacy should he aequirable by local 
custom, and the existence of such a custom in various 
parts of India as in Gujerat and the North-West Provinces 
and Punjab has been recognised.! Where such a custom 
is judicially recognised and has been proved, an Injunction 
will be granted against a threatened invasion or infringe- 
ment of the customary right. 

§ бә. 
terms makes the exercise of the Court’s mandatory power 


Section 55 of the Specifie Relief Act in express 
diseretionary.? The law relating to the issne of mandatory 
Injunctions in cases of light and air was laid down, and 
the English and Indian authorities reviewed, in the case 
of Benode Coomuree Dossee v. Soudaminey Dossee by 
Wilson, J., who said :— 

* This ease, so far as it relates to the granting of а man- 
datory Injunction, is of undoubted importance to suitors 
in this Court, and if seems to me that the law on the point 
has been somewhat misapprehended in the Court below. 


It rather seems to have been assumed that, if the cause of 


action, which undoubtedly existed, was established, a man- 
datory Injunction, to pull down the defendant’s building, 
ог so much of 11 ах might be necessary, would follow 
a matter of course. The principal authorities on 
the subject have been cited and their effect, I think, 
is plain. 
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* See cases cited in note (7) at 
рр. 10, 11, ан/е, and in particular 


Gokal Prasad v. Radho, 1. L. R., 
10 AH., 358 (1558), in which all the 
previous decisions are exhaustively 
discussed, 

2 Ghanashaum Nilkunt Ма агні 
v. Moroba Рат Chandra Pai, Y. L. 
R., 18 Bom., 392 (1894). As to the 


form of a mandatory LTajunction 
before the Specifice Relief Act, sre 
Botllewalla у. Bottlewalla, S Bom. 
filo Cs Roa CJ ДӘЙ ИО күш 
as to that Act, see s. 50 ап ilius- 
trations thereto. 

3 Benode Coomaree | Dossee v. 
Soudaminey Dossee, І. L. R., 16 
Cal., 292, 204—206 (1539). 


(sii) Privacy. 


Injunetiens 
to preserve 
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The cases have all fallen under one or other of twe 
classes. The first kind of case is that of a man who һа» 
a right to light and air, which is obstructed by his neigh- 
hour’s building, and who brings his suit and applies for an 
Injunction as soon as he вап after the commencement of 
the building. or after it has become apparent that the 
intended building will interfere with his light and air: a 
number of cases under that head have been cited. А 
leading case is that of Dent v. The Auction Mart Company. 
To the same class belong slyasley v. Glover? Smith v. 
Smith 3 Krell v. Burrell ;* Greenwood у. Потпкеу. 5 
Those cases all establish that, although the remedy by 
mandatory Injunction is always in the judicial discretion 
of the Court, and the circumstances of each ease may be 
taken into consideration, still as the general rule, and in 
the absence of special circumstances, if the injured man 
comes to Court on the first opportunity, after the buildings 
have been commenced, or on the first opportunity, after 
he has seen that they will interfere with his rights, an 
Injunction being necessary, a mandatory Injunction is 
granted. 

On the other hand, however, there may be circum- 
stances which will lead the Court to refuse the Injunc- 
tion, as has certainly been done in two cases: Sewor 


к 


v. Pawson $ and Holland v. Worley? 

The other class of cases comes under:a different princi- 
ple. When a plaintiff has not brought his suit or applied 
for an Injunction at the earliest opportunity, but has waited 
till the building has been finished, and then asks the Court 
to have it removed, a mandatory Injunction will not gener- 
ally be granted, though there might he cases where it 
would be. 


ELIR, 2 Fs 238. 1. R Schon 
L, R., 15 Eq, 94. 6 1. R., 3 Eq., 330. 
в p, R., 20 Eq., 500. 71, Ra, 26 Ch. D., 975. 


* Lour Ch: ool. 
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This is shown by the case of /senberg v. The East 
Indian House Estate Company ; і Curriers Company v. 
Corbett ;? Durell у. Pritchard? The latter ease: came 
before the Lords Justices from a decision of the Master of 
the Rolls, and L. J. Turner lays down that it is within 
the jurisdietion of the Court to grant a mandatory Injunc- 
tion, but it ordinarily abstains from granting one unless 
under very special circumstances. The next case I would 
refer to— City of London Brewery Company v. Tennant,’ 
where the jurisdietion of the Court to grant а mandatory 
Injunction is re-affirmed, but it is added in the judgment 
of Lord Selborne: ‘ We know, of course, that the Court 
is not in the habit of doing so, except under special circum- 
stances, but those cireumstances may exist.’ The same Jaw 
is followed in Stanley of Alderley v. Shrewsbury.’ There 
have been cases where mandatory Injunctions have been 
granted. In Barter v. Bowen? a mandatory Injunction 
was granted by Vice-Chancellor Bacon, and his judgment 
was affirmed on appeal? But in that ease the circum- 
stances were peculiar. The thing removed was a mere 
shed, and there was something like an agreement between 
the parties that no objection should be taken on the ground 
of complainants having delayed in bringing their action. 
That ease has been explained as a very special case in 
Gaskin v. Ball’ where itis said: ‘The Court will rarely 
interfere to pull down a building which has been erected 
without complaint. Baster v. Bowen was a very special 
ease, Just one of those exceptions which prove the rule.’ 
Certain circumstances have been relied on in this ease as 
making it a special one, particularly the notice which the 
plaintiff's witnesses say they gave to the defendants, not to 
continue the building so as to obstruct the plaintiff's rights. 
The learned jndge in the Court below has believed these 


Be DOr 503. 2 Ibe Ias 9 180lbs O- 
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witnesses, and I accept his finding : but the authorities 
show that mere notice, not followed by legal proceedings 
ix not sufficient. 

That is how matters stand, «o the English authorities, 
and, I think, the Indian authorities are to the same effect. 
I had occasion to refer to the authorities in the case of the 
Shamnugger Jute Factory у. Ram Narain Chatterjee) 1 
only refer to that case, because on pages 200, 201, a good 
many of the authorities are collected. A Bombay ease was 
cited, which, it was contended, is inconsistent with this view 
of the law: Jamnadas Shankarlal v. Atmaram IHuavjtvan? 
There, under the circumstances of the ease, a mandatory 
Injunction was granted ; but we cannot, I think, regard 
that ease as laying down any broad rule that mandatory 
Injunctions are to be granted as a matter of course ; but 
іт appears to me the law on this point is well settled.” ? 

Prompt action is very essential in these cases, if an 
Injunction is the desired remedy And it will not, in 
general, be granted, if the plaintift has allowed the building 
to be erected without complaint.’ 

Notice that an act complained of is obiected to removes 
all objections to the mandatory form of the Injunction, that 
is, deprives the defendant of all right to complain of its 


ET G RH Carr R., 16 All., 69, 12 (1893), у. ame; 
27. Тї. R., 2 Bom., 138, in which In Barter v. Ботен, however, 4t 
case the circumstances constitn- 1, JJ., N.S., Ch., 625, the building 


tine delay and acquiescence were which was a mere shed was re- 
discussed. It is for the defendant — moved. Sve generally as to acqui- 
to show that the right has been — escenceand eonduet Specific Relief 
lost by aequiescence: Nandkishor — Aet, s. 56, els. (А) (j); Beni Madhub 
Тарона» у. Bhagubhai Pranra- Das у. Ramjay Rokh, 1 B. L. R., 
lathdas, 1. L. R., SBom., 95 (1353). A. €., 213, (1568). Delay may be 
з Benode Coomaree Dossee v. consistent with non-acquiescence : 
Scudaminey Dossee, I. L. R, 16 Jamnadas Shankarlal v. Atmaram 
Cal., 252, 264—256 (1889), per Wil- — Harjivan, I. L. R., 2 Bom., 133, 137 
sor, J. (1877) ; and aeqniescence itself is 
а (hanasham Nilkant Nadkarni no bar if caused by misrepresenta- 
v. Moroba Ват Chandra Pai, l.. tion, Davies v. Marshall, 10 C. B., 
E.. 18 Bon., 492 (1894). N. 5., 711, or the like. See Kerr, 
» Abdul Rahman v. Emile, LL Ynj., 19. 
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If such act is continued or carried on, 
after clear and distinct notice of objection, or, if during 


particular form." 


the aetion an. undertaking has been given to pull down 
the building, if so ordered at the trial, and the injury 
caused is of a serious nature, the jurisdiction to grant 
this form of Injunction will be exercised more freely 
than in cases where complaint is not made until after 
it is completed.? | 

But a plaintiff should do something more than complain : 
he should take steps to restrain the building ; for prompt 
action is very essential in cases where a mandatory 
Injunction is the desired remedy.’ So mere notice not to 
continue building so as to obstruct a plaintiff's. rights, is 
not, when not followed by legal proceedings а sufficiently 
special circumstance for granting relief by a mandatory 
Injunction.* 

Where the defendant, upon receiving notice of motion 
for an Injunction, endeavoured to anticipate the action 
of the Court by hurrying on his building, an inter- 
locutory mandatory Injunction was granted ordering 
that what he had erected ought to be at once pulled 
down, without regard to the ultimate result of the action. 
It was observed that to refuse an interlocutory Injunc- 
tion, in such a case, would be to hold out an encourage- 
ment to other people to hurry on their buildings in the 








' Ratanji Hormasji Boltlewalta 
v. Edalji Hermasji Bolllewalla, 8 
Bom. Н. C. R., 181, 196 (1871); 
citing Jacomb v. Knight, 32 L. J., 
Ch., 6001; 3 D. J. & S., 538 ; see 
Jamnadas Shankarlal v. Atmaram 
Hamican, 1. O R., 2 Bom., 138, 
139 (1877); Kerr, Inj., 49. 

3 Jacomb у. Kuighl, supra; 
Krell v. Burrell, 7 Ch. D., 551; 
11 Ch. D., 146; Hepburn v. Lor- 
dan, 2 H. & M., 345; Scuth v. Day, 
13 Ch. D., 652; Crand Junction 
Canal Со. v. Shugar, 6 Ch., 489; 
Greenwood т. Hornsey, 33 Ch. D., 


471. See Benode Cooimaree Dossee 
v. Soudaminey Dosser, i, L. R., 16 
Cal., 260 (1880). 

8 Cfhanashau Nilkant Nadkarni 
v. Morob« Ram Chandra Pai, I. L. 
R., 18 Bom., 474, 492 (1894); Be- 
node Coomaree Dossee у. Souda- 
miney Dossee, Y. L. R., 16 Cal., 
9953 (1889). 

* Benode Coomaree  Dossee v. 
Soudaniney Dossee, supra; sez also 
Ghanasnam Nilkhant Nadkarni v. 
Moroha Ram Chandra Pai, supra, 
p. 492. 
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hope that, when they were once up, the Court might 
decline to order them to be pulled down.! 

Where the defendants, after the Lower Appellate Court 
had passed a decree in their favour, carried up а wall 
complained of, notwithstanding an appeal to the High 
Court, the latter directed a mandatory Injunction to issue 
to them to remove it.” 

The re-erection of his house by the defendant, notwith- 
standing notice from the plaintiff, so as to darken some of 
the principal rooms of the plaintiff's house, making them 
unfit for oceupation during the day without artificial light, 
is an injury which cannot be adequately redressed by an 
award of damages, and against which the Conrt will grant 
relief by issuing a mandatory Injunction, directing the 
defendant to pull down so much of the house as is 
necessary to stop the injury.’ 

The probability of the defendant suffering a greater 
loss by the demohtion ot his house than the plaintiff, if 
his claim could be reduced to money, would suffer by being 
awarded a money-compensation, 15 no ground for depriv- 
ing the plaintiff of a mandatory Injunction in his favour, 
except under special eircumstances.? 

Where the plaintiff and the defendant, being owners 
respectively of two adjoining houses and the verandahs 
immediately in front of those houses, agreed that they 
should keep the verandahs open and not build upon them 


1 Ден! v. Ferguson, L. R., 8 Jamnadas Shankarlal v. Ałma- 


1591, 2 Ch., 27; so also, where the 
defendant evaded service of the 
writ for several days and, in the 
meantime proceeded with hisbnild- 
ing till substituted service on him 
was effected: Von Jocl v. Horn- 
sey, L. R., 1895, 2 Ch., 774. See 
also Shelfer v. City of London Elec- 
frie Lighling Co. L. R., 1895, 1 
sh., 287, 322, 323, eited ante. 

? Kadarbhai v. Rahimbhai, 1. L. 
R., 13 Bom., 674, 675 (1889). 


ram Harjivan, I. L. R., 2 Bom., 
133 (1877) ; in Botllewalla v. Bolile- 
walla,also(S8 Bom. Н.С. R., О.С. J., 
Sl, supra), notice was given pro- 
testing against the building, and a 
mandatory Injunction was there- 
fore granted. 

* Jamnadas Shankarlal v. Alma- 
ram Harjivan, I. L. R., 2 Bom., 
133, 139, 139 (1877): such special 
eircumstances existed in Senior v. 
Pawson, L. B., 3 Bq., 330. 
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or divide them by a wall. Meld that the mere fact that 
the defendant, when rebuilding his house, built its new 
front wall in advance of the plaintiffs, thus encroaching 
on the defendant’s own verandah in breach of the agree- 
ment, was not sufficient in itself to justify the Court in 
granting a mandatory Injunetion ordering its removal. 
It should also be satisfied that the new wall so materially 
interfered with the comfort and convenience of the plaintiff, 
that the consequences of the breach ot agreement could 
not adequately be compensated by damages. It should also 
satisfy itself, whether the plaintiff protested against the 
new wall being built, whilst in course of ereetion, or 
quietly aequiesed їп what the defendant was doing, and 
only objected when the wall was completed. In the latter 
case the Court should only award damages.! 

An Injunetion, in a ease of light or air, if manda- 
tory, should only order the demolition of so much of the 
servient owner's building as interferes with the aecess of 
light to which the dominant owner is entitled, and, if pro- 
hibitory, should only restrain him from erecting or eonti- 
nung any building, so tar as it would cause such inter- 
ference.’ 

To determine what demolition of a house is necessary, 
the Court executing the decree may be directed to employ 
a professional man agreed on by the parties, if they 
сап agree, or nominated by the Court, if they eannot.® 








1 Ranchod Jamnadas v. Lalli 3 Jamnadas Shankarlal v. Atma- 
Haridas, 10 Bom. H. C. R, 9 van Harjivan, I. L. R., 2 Bom., 
(1573). 133 (1877) аз to the enforce- 


з Bala v. Малаѕт, I. L. R., 29 ment of the Injunction, v. anle, 
Dom., 788 (1395). 8 45. 
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$ 80. Copyright means the sole and exclusive liberty 


of printing or otherwise multiplying copies of any book! 
already published and is the creation of Statute, while 
what is sometimes called “copyright at common law ` 
їз really an incident of property, and not ** copyright ^ 
in the striet sense. The rights of the author before 
publication are these :— Не has the undisputed right to 
the MSS., he may withhold or communicate it, and 
communicating he may limit the number of persons to 
whom it is imparted, and impose such restrictions as he 
pleases on the use of it ; and the fulfilment of the annex- 
ed conditions he inay proceed to enforee and for their 
breach he may claim compensation. The author may 
prevent the publication of his work until he himself has 
made it public. The common law gives a man who has 
composed the work a right to that composition just as he 
has a right to any other part of his personal property. This 
right is really an incident of property and not copyright 
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15660 Vic, с, 45, s. 2: “Book pamphlet, sheet of letter-press, 
means and includes every volume, sheet of music, map, chart or plan 
part or division of a volume, separately published.” 
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in the strict sense. Dnt though a man has this right, the 
question of the right of excluding all the world from 
copying, and of himself claiming the exclusive right of 
for ever copying his own composition after he has published 
it to the world is a totally different thing; copyright is the 
exclusive right of multiplying copies of a work already 
published and is regulated by Statute.! 

l'or an intellectual work to be capable of protection as 
copyright it must Бе (1) innocent, that is, not seditious 
or libellous (the libel being against the State), not im- 
moral, not fraudulent or professing to be what it is not 
with intent to deceive, and aceording to English law not 
blasphemous ; (2) the work must have literary value. 
though very little usefulness or material value will suffice 
to obtain protection ;* and (5) the work must be original.’ 

There cannot be in general any copyright in the title 
or name of a book. Where a man sells a work under the 
name or title of another man, or another man's work, that 
is not an invasion of copyright but a common law frand.* 

A translation and a copy stand on different footing : 
in the former the skill and time and labour of another 
have been employed and a book has been produced avail- 
able for a different class or race of readers. A person who 
translates a book into another language is not thereby 


! Jeferys v. Boosey, 4 H. L. C., 
S15; Vuckty. Privscer, 19 С). D. D., 
02), 

2 So а perforated card with some 
verses on it which throwing the 
“Shadow of the Cross" on the 
wall went by the name of the 
Chrisograph (Cable v. Marks, 47 
L. T., 432, aud an album for 
holding photographs, seven of the 
pizes of which bore pictures of 
cast'es with short letter-press de- 
scriptions (Schove v. Schininke, 33 
Ch. D., 546), and a card for the 
fice of a barometer (Davis v. 
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Comitti, o2 L. T.. 539) were held 
not to be ''books" capable of 
copyright. Sve Scrutton's Law of 
Copyright, 105—107. The privilege 
is, however, not confined to works 
of literary merit in the strict sense 
of the word. Soa book of statistics, 
a guide book, directory and the 
like may be the subject of copy- 
right, see Kerr, Inj., 350; as to 
collections of advertisements, see 
Lamb у. Evans, 1893, 1 Ch., 213. 

3 Scrutton op. cié., 101—111. 
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guilty of an infringement of copyright.! It is said that 
there is no copyright in news. But there is or may Бе 
copyright in the particular forms of language or modes 
of expression by which information is conveyed and not 
the less хо because the information may be with respect 
to the current events of the day. 


papers to copy from other newspapers is no defence to a 


А practice by news- 


copyright action. 

The Act regulating the subjeet of literary copyright in 
India is Act XX ot 1547.2 The Preamble of that 
recites that doubts might exist whether the right called 
copyright could be enforced by the common law of Eng- 
land in those parts of British India into which the common 
law of England had been introduced, and whether ihe 
said right could be enforced by virtue of the principles of 
equity and good conscience in other parts of British India, 
and whether the Statute 5 and 6 Vic., e. 45, had made 
appropriate and sufficient provision for the enforcement 
in every part of British India of the said right by рго- 
prietors thereof. The Act provides that the copyright 
in а book published in the lifetime of its author within 
British India after the passing of the Aet of Parlia- 
ment, 3 and 4 Wm. 4, e. 85, endures for the natural lite 





1 Munshi Shuik Abdurrahman v. 
Mirza Mahomed Shirazi, Il. L. R., 
14 Bom., 550 (1890): bnt see obser- 
vations in Kerr, Inj., 369, where it 
is stated that it is difticult to see 
проп what principle the rule that 
a translation is not an infringe- 
ment ean be upheld. 

2 Waller v. Stetukopiff, | 1892, 
.3 Ch., 489. As to copyright in a 
newspaper, see Cafe у. Devon and 
Eweler боп иона Newspaper 
Cy., 10 Ch. D., 503. 

? Repealed partly by Acts XVII 
-of 1862; ІХ of ISTI ; XIV of 1870; 
XVI of 18715 XH of 1576; I of 


1579 ; as to the subject of artistic 
copyright, see Scrutton’s Law of 
Copyright, 2nd Ed., 143; Kerr, 
Inj., 338—354 ; as to photographs, 


sce Pollard v. Photographic Cy., 


10 Ch. D., 315; as to reviews and 
periodicals, see Act XX of 1817, 
s, 10; Kerr. Inj., 370. Theauthor 
of a contribution to a periodical 
who has not parted with his 
copyright to the proprietor of the 
periodical may sue an infringer 
before pnblishing his contribu- 
tion in а separate form; JoAnsou 
v. George Newnes, Ld., 19901, 3 
Ch., 663. 
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of such author and for the further term of seven years com- 
mencing at the time of his death and is the property of 
the author and his assiens. If, however, the above term 
of seven years expires before the end of 42 years from 
the publication of the book, the copyright endures for 
42 years. The copyright of a book published after the 
death of its author and after the passing of the above- 
mentioned Aet endures for 42 years from the first publi- 
cation thereof, and is the property of the proprietor of the 
author's manuscript from which such book is first pub- 
lished, and his assiens.! It further makes provision against 
the suppression of books of importance,? the registration 
and assignment of eopyright? and suits for infringement 
of copyright.* The offender against copyright is liable to 
a suit in the highest local Court exercising original civil 
jurisdiction. As the class of cases provided for by sec- 
tion 7 of the Copyright Act (ХА of 1847) was trans- 
ferred to the jurisdiction of the Calcutta Court of Small 
Causes by Act ІХ of 1850, notwithstanding the express 
language used in section 7 ot the Copyright Act, so by 
analogy the jurisdiction in the same class of cases arising 
in the mofussil was transferred to the jurisdiction of the 
-Mofussil Courts of Small Causes by Act XLII of 1860 
and Act XI of 1865. But sched. I of Act ХП of 1876. 
Amending Act XX of 1847, has now re-transferred the 
jurisdiction in such suits to the District Courts.” 
Copyright in designs is regulated in British India by 
Act V of 1888. A design means some peculiar shape, 
configuration or form given to an article, or arrangement 
of lines, or the like used on, or with, an article, but not 
the article itself ; and copyright means the exclusive 


1 Act ХХ of [SEES xd. XXV of 15867). 

ZI SM. a Fh SS 

3 Jb., ss. 3, 9, 0 (as to the regis- 5 Hameedoollah v. Mahomed 
tration of books and as to printing Ashgar Hossein, 1. L, R., 6 Cal., 


presses and newspapers, see Act — 499 (1350). 


Injunctions 
against 
infrinzenient 
of copyright, 
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right to apply a design to ап article! When a design is 
registered, the proprietor has, subject to the other provisions 
of the Aet, eopyright in the design for five years from 
the date of registration? The Act provides for the regis- 
tration of designs and for suits for the infringement of 
copyright. 

§ 87. A person who infringes the copyright of another 
is liable to an action for damages or account and for an 
Injunction. So i£ A pirates B's copyright, the latter may 
obtain an Injunction to restrain the piracy unless the 
work of which copyright is claimed is libellous or obscene ? 
There may be a claim for an Injunction to restrain the 
future infringement of the copyright and for a mandatory 
order for delivery of copies which have been printed in 
violation of the copyright. So in the ease given above 
the Court may also order the copies produced by piracy 
to be given up and destroyed. The plaintiff must estab- 
lish the right claimed and its infringement, or threatened 
infringement, and he must come for relief with due 
diligence since delay or acquiescence will be fatal to the 
application unless accounted for. Nor ean a man have 
relief if his own conduct has led to the state of things 
that occasions the application. The doctrine applies not 
only to the cases of his conduct towards the particular 
person with whom the controversy subsists, but also 
to cases where his conduct with others may influence the 
Court in the exercise of its equitable jurisdiction. The 
interference of the Court by Injunction being founded 
on pure equitable principles, a iman who comes to the 
Court inust be able to show that his own conduct in 
the transaction lus been consistent. with equity : a book 
accordingly which is itself piratical or which is immoral, 





1 Act V of 1393, s. 50: for the Inj., 353—357. 
law anterior to this Act see Baker v. 5 Act I of 1577, s. of, ШОЕ 
Sutherland, S B. L. R., 293 (1871). see generally Kerr, Iuj., Ch. VEHI. 
2 [b., s. 53. Ser veneraly Kerr, 4 Ib., 5. 55, ill. (y). 
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indecent, seditious or libellous, cannot be protected 
{тот invasion? No proprietor of copyright in any book 
may sue for any infringement of such copyright unless 
an entry has been made in the registry book. The 
title to copyright is complete before registration which is 
only a condition precedent to the right to sue. And, 
therefore, it was held to be no valid objection to a suit 
that the infringement of copyright took place before 
registration.’ | 

Infringement of copyright has been summarised ах 
follows :—* Literary property can be invaded in ihree 
ways and in three ways only :—(1) Where a publisher in 
this country publishes an unauthorised edition of a work 
in which copyright exists, or where a man introduces to 
sell a foreign reprint of such a work, that is open piracy. 
(2) Where a man pretending to be the author of a book 
illegitimately appropriates the fruits of a previous author's 
literary labour, that is literary larceny. 

* These are the only two modes of invasion against which 
the Copyright Acts have protected an author. (3) There 
is another mode which, to my mind, is wholly irrespective 
of any copyright legislation, and that is where a man 
sells a work under the name and title of another man or 
another man's work. That is not an invasion of copy- 
right: it is common law fraud and can be redressed 





by common law remedies.” * 

If a case has been made out for an Injunction, the 
extent to which the Injunction ought to go (that is 
whether the Injunction shall be against the whole work 
or only against a part of it) must depend in each case 
upon the extent of the piracy and the nature of the work. 
If the pirated matter is considerable in amount and is хо 





1 Kerr, Inj., 348, 349, vi ibi casas. з Macmillan v. Suresh Chunder 
2 Act ХА of 1547,s. H; Ronssac Deb, I. L. R., 17 Cal., 9602 (1890). 
у. W. TAuacher, | Hyde, 9. 13 * Dieks xv. Votes, 18 Ch. D., 70, 


(156+. nO; 
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intermixed with the original matter tbat it cannot be 
separated, the Injunction will go against the whole work 
eenerally. If the pirated matter can be separated from 
the original matter, the Injunction will issue only against 
that particular part. If the pirated matter is not con- 
siderable in quantity or of much value in quality, or if, 
though considerable in value, it is very small in quantity 
and quite out of proportion to the mass of original matter, 
the Court will not, as a general rule, interfere by Injunc- 
tion, but will leave the plaintiff to his remedy by dainages.! 
The principle of assessing damages in all cases of literary 
piracy is that the defendant is to account for every copy 
of his book sold as if it had been a copy of the plaintiff 
and to pay to the plaintiff the profit which he would have 
received from the sale of so many additional copies.” 

[tis no infringement of the copyright of a book to 
make Cond zide extracts from it, or a bond fide abridg- 
ment of it, or to make use of the same common materials 
in the composition of another work, but what constitutes 
a bond fide use of a previous publication is often a matter 
of most embarrassing enquiry.” Where a work has not 
been published an Injunction will be refused in the 
absence of satisfactory evidence of the actual contents of 
the threatened publication.* 

Itis not necessary that the subject-matter of a book must 
he perfectly new. A new arrangement of old matter will 
sive a right to the protection afforded by the law of 
copyright. The plaintiff, a bookseller, in 1884, brought 
out a new and annotated edition of a certain well-known 
Sanskrit work on religious observances entitled © Vitraj,” 
having for that purpose obtained the assistance of Pandits, 








Y Kerr, Inj., 330, 391. not copy or imitate it to such an 
2 Pike v. Nicholas, 2 Ch., 260. extent as to damage the property 
8 Roussac v. Thacker, 1 Hyde, 9, оѓ the author in his copyright. See 
23 (1864): a subsequent writer may Kerr, Inj., 362—869, 
make a faiv and legitimate use of ^ Morris v. Weight, 5 Ch 02208 
à prior publication, bnt he may 283. 
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who recast and rearranged the work, introduced various 
passages from other old Sanskrit books on the same 
subject, and added foot-notes. In 1885 the plaintiff 
registered the copyright of this work. In 1886 the defen- 
dant printed and published an edition of the same work, 
the text of which was identical with that of the plaintiff's 
work, which moreover contained the same additional 
passages, and the same foot-notes, at the same places with 
many slight differences. Held, that the plaintiff's work 
was such a new arrangement of old matter as to be an 
original work and entitled to protection, and that as the 
defendants had not gone to independent sources for their 
material, but had pirated the plaintiff's work, they must 
be restrained by Injunction. //eld, also, that an account 
of the net profits made by the defendants by the sale of 
the plaintiff's book could be ordered notwithstanding the 
provisions of section 12 of Act ХХ of 1847, as the result 
of the account would be to give to the plaintiff what he 
could have claimed as damages under that section.’ 

The plaintiffs, the partners of a firm M. & Co., were the 
proprietors, registered under 5 and 6 Vic., c. 45, of the 
copyright of a selection of songs and poems, composed 
by numerous well-known authors, which was prepared by 
one P. and originally published in 1861. Since the 
original publieation the book ran through several editions, 
one of which was published in the year 1882. The book 
was registered under the provisions of the above Statute 
on the 8th February 1889, the name of both the publisher 
and proprietor being entered in the register as M. & Co., 
the firm's address being given, and the date of the first 
publication was entered as the 19th July 1861. The 
poems contained in the book were arranged by P., not in 
chronological order of their production, but in gradation 
of feeling and subject, and at the end of the book were 


! Gangavishnu  Shrikisondas v. Moveshvar Bapuji Hegishte, I. L. 
R., 13 Bom., 358 (1888). 
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given some notes, critical and explanatory. On the 
idth January 1859, the defendant published, at Calcutta, 
a book eontaining the same selection of poems and songs 
as was contained in Ps book. The arrangement, however, 
of the defendant's book differed from P.’s, in that the 
poems of each author were placed together and in order 
of their composition. In one of the poems the defendant 
printed forty lines, whieh were contained in the work hy 
the original author, but which were omitted by P., and 
in another poem one line. In many places there were 
differences of reading in the two books, and in more of 
punctuation. In the defendant's book some of the titles 
to the poems, which had been assigned thereto by P. and 
not by the original authors, appeared, as well as a good 
many of P.s notes, some with acknowledgment and some 
without. With each poem the defendant gave a mass of 
notes, critical and explanatory, and he also prefixed to the 
poems of each author a biographical notice. The suit 
was instituted on the 27th February 1890, and the plaintiffs 
complained that the publication of defendant book 
vonstituted a breach of their copyright and prayed tor the 
usual relief by way of Injunction and damages. Thev 
contended that although the copyright in the works of 
the original authors had long lapsed, they were entitled 
to the copyright in the “selection”? made by P. 

It was contended on behalf of the defendant that there 
could be no copyright in such a selection ; that if any 
existed, the defendant’s book did not infringe it ; that the 
plaintiffs! book being registered as first published in 1861 
and the infringement charged being in respect of the 
edition of 1882, and there being no evidence to show 
that the same selection was contained in the latter as in 
the former edition, the plaintiffs were not entitled to the 
relief. prayed for ; that the author of the plaintiffs! book 
being P., in whom the copyright would primá /uce be, 
and the property being registered as in the plaintiffs’ 
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firm, the registry was bad, as the assignment of the copy- 
right to the plaintiffs was not shown ; that the registration 
was also bad, as the entry merely contained the name 
and address of the plaintiffs’ firm ; that the publication 
of the defendant's book having been before the date of 
registration, the suit would not lie, and that the suit 
was barred by the special limitation provided by section 26 
of the Statute 5 and 6 Vic., е. 45. Held, that such a 
* selection " could be the subject-matter of copyright, the 
true principle applicable to such cases being that one 
person is not at liberty to use or avail himself of the 
labour which another has been at for the purpose of 
produeing his work, and so take away the result of the 
other's labour, or in other words his property. — //e/d, 
further, that the defendant's book constituted a piracy of 
the plaintiffs’ book, and had infringed their copyright, 
and that they were entitled to the relief they sought. 
Hell, also, that in the absence of any evidence to the 
contrary it was reasonable to assume that successive issues 
of а book of this kind under the same name are snbstan- 
tially the same book ; that it was unnecessary that the 
registry should show an assignment of the cepyright by 
P. to the plaintitfs ;! that the registration was not bad by 
reason of the names and addresses of the partners of the 
firm not being given ;? that the title to copyright is 
complete before registration, which is only a condition 
precedent to the right to sue, and that the plaintiffs had 
not, therefore, lost their right of action by reason of the 
defendant's book being published before theirs was 
registered :$ and that, assuming that the rule of limitation 
provided by section 26 of the Statute was applicable, the 


tt - = ——————+ {T 








1 Weldon v. Dicks, followed, L. е Тисо Veo Priester. o Rog AG 
ЕО Cli. DA Q. В. D., 629; and Gourbund v. 
2 Low v. Routledge, 33 L. J., Wallace, 25 W. R., 601; W. N., 
Ch., 717; and Weldon v. Dicks, 1877, p. 130, followed. | 
supra, followed. 
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suit was not barred by limitation! The Court accordingly 
decreed a perpetual Injunction restraining tbe printing or 
sale of the defendant's book as being an infringement 
of the plaintiff's copyright.? 

$ 88. A trade-mark differs both from copyright which 
has already been dealt with and from a patent, the subject- 
matter of the following paragraph. А copyright like a 
patent relates to the substance of an article but differs in 
that it has reference to a literary instead of a material 
production. А trade-mark does not protect the substance 
of the article to which it is attached from being imitated. 
but it identifies an article and indicates the source to 
which that article is to be attributed. The Indian Penal 
Code defines a trade-mark to be a mark used for denoting 
that goods have been made, are mannfactured, by a parti- 
cular person, or at a particular time or place, or that 
they are of a particular quality. A trade-mark is a mark 
used to denote that goods are the manufacture or merchan- 
dise of a particnlar person, and any symbol, mark, name, 
or eombination of names, marks, and the like may be used 
as a trade-mark. 

It must not be assumed that every ornament which may 
be applied to the case or flask or wrapper in which goods 
are exposed for sale are necessarily trade-marks. Such 
ornaments are often employed as mere devices to arrest 
attention and are not intended to convey any other 
meaning. To constitute them trade-marks they must 
have been adopted as symbols devised to distinguish 
a particular class of goods as the goods of that class 
manufactured or selected by a particular manufacturer or 
merchant.’ 





! Hogg v. Scott, І. R., 18 Eq., 5 S. 478 ; this definition has been 
444, followed. adopted by the Indian Merchan- 

3 Macmillan v. Suresh Chunder dise Marks Act, 1889 (Act IV of 
Deb, 1. L. R., 17 Cal., 951 (1890). 1889). 

3 Sebastinn’s Law of Trade- 5 Lavergne v. Hooper, I. L. R., 
Marks, 3rd Ed., 16. 5 Mad., 119, 153 (1881). 
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The function of the trade-mark is to give the purchaser 
a satisfactory assurance of the make and quality of the 
article he is buying. lt means the mark under which a 
particular individual trades and which indicates the goods 
to be his goods—either goods manufactured by him, or 
goods selected by him, or goods which in some way or other 
pass through his hands in the course of trade. It is a mode 
of designating goods as being the goods which have been, 
in some way or other, dealt with by the person who owns 
the irade-mark. There may be a right to exclusive use of 
a trade-mark by traders who are importers опу.? “Тһе 
benefits derivable from the recognition of the exclusive 
right of a trader to his trade-mark are apparent from the 
consideration that the ‘trade-mark is both а sign of the 
quality of the article and an assurance to the public that 
it is the genuine product of his manufacture. It thus 
often becomes of great value to him, and in its exclusive 
use the Court will protect him against attempts of others 
to pass off their products upon the public as his. This 
protection is afforded, not only as a matter of justice to 
him, but to prevent imposition on the publie. The 
protection of trade-marks is, therefore, heneficial to the 
public, since it enables them to buy with confidence that 
they are getting what they require; while at the same time 
it is beneficial to the manufacturer since it affords him the 
means of securing the benefit of the custom which he 
deserves and w enn is intended for him.’” 

At common law, until the Judicature Acts, it was 
necessary to prove that an injury had been actually done 
and intentional deception upon the part of the defendant. 





! In re Australian Wiue Inport- L. R., 1 Ch. App., 196. 
ers, Ld., 41 Ch. D., 278; Sebastian, з Sebastian, op. cit., citing Man- 
Ope cil, 9. hattan Medicine Co. v. Wood, 108, 
2 Raiti v. Fleming, 1. L. R., 3 U. S. Rep., 218 (Amer.). To the 
Cal., 417 (1878); Zaylorv. Virasami, same effect see observations in 
I. L. R., 6 Mad., 105 (1832) ; Sebas- Lavergne v. Hooper, I. L. R, S 
tian, op. cit., 4; Scivo v.Provezende, Mad., 149, 153 (1554). 
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In equity it was enough to show that the defendant 
threatened to do and would, if not prevented, do that 
injury, and it was not necessary to prove an actual fraudu- 
lent intention, the remedy being obtainable if the defen- 
dant's conduct has been such as to produce the effects of 
fraud, though he may, in fact, have acted in perfeet inno- 
eence.! It is not enough to say that there was no fraudulent 
intention. That is no reason why an lujunction. should 
not be granted. Where the defendants sold goods bearing 
the same trade-mark as the plaintiffs merchandise, and the 
defendants stated that they had nothing to do with the 
ticket, as it had been sent them on goods from their consti- 
tuent at Glasgow, and that they had telegraphed home to 
their constituent concerning the ticket, and it was argued 
that no fraud have ever been intended, the Court ob- 
served :—*“ I do not think I have any option, if the marks. 
which defendants have used, are those of the plain- 
tiffs; no matter what their intention was, a perpetual 
Injunction would be granted. In the meantime an 
terlocutory Injunction must issue. 
close imitation, 
costs.” @ 

The fundamental rule is that one man has no riglit to 
put off his goods for sale as the goods of a rival trader. 
lie cannot be allowed to use names, marks, letters and 
other indicia by which he may induce purchasers to 
believe that the goods which he is selling are the manu- 
facture of another person. Whether the defendant has 
infringed the plaintiffs! rights depends upon the question 
how far the defendants’ trade-mark have such a resem- 





in- 
Obviously there 1s a 
Interlocutory Injunction to issue with 


! Ib., 9, 13; as to the origin and « Co., З B. L. R., App., 4 (1869) 


history of the right of actiou in 
trade-mark cases, see judgment of 
Mellish, L. J., in Singer Manu- 
facturing Co. v. Wilson, 2 Ch. 
D., 453. 

3 Graham & Co. v. Kerr, Dods 


to the same effect see Hugh Balfour 
& Co. v. Edward, Dandar, Kilburn 
d£: Co., 1 Hyde, 270 (1863); (following 
Millington v. Fox, З My. & Cr., 33) > 
Ewing & Co. v. Grant Smith & Co., 
2 Hyde, 185 (1561). 
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blance to that of the plaintiffs as to be calculated to 
mislead incautions purchasers.’ 

The general principle upon which the Courts exercise 
jurisdiction in the case of trade-marks has been stated to 
be that “a manufacturer who produces an article of mer- 
chandise which he announces as one of publie utility, and 
who places upon it a mark by which it is distinguished 
from all other articles of a similar kind, with the intention 
that it may be known to be of his manufacture, becomes 
the exclusive owner of that which is henceforth called his 
trade-mark. By the law of this country, and the like 
law prevails in most other civilized countries, he obtains a 
property in the mark which he so affixes to his goods. 
The property thus acquired by the manufacturer, like all 
other property, is under the protection of the law, and for 
the invasion of the right of the owner of such property, 
the law affords a remedy similar in all respects to that 
by which the possession and enjoyment of al] property is 
secured to the owners."? And so the Specific Relief Act 
declares that, for the purpose of section 54 which deals 
with the subject of perpetual Injunctions, a trade-mark 
is property.® 

The common law remedy was by an action on the ease 
for damages caused by the offender's fraud in which 
action it was necessary to show that the plaintiff had been 
aceustomed to use a certain mark upon goods of lus 
manufacture to denote that that was so, that that mark 
was known in the trade, and that the defendant had 
imitated the mark and sold goods bearing it, as and 
for the plaintiffs goods, with intent to defraud; the 
equitable remedy was by Injunction together with an 
account, or damages, if preferred. 








з Badische Aniline c Soda Fabrik Ch., 897, per Bacon, V. С, See 

v. Maneckji Shapurji Katrak, 1. L. Goodfellow v. Prince, 35 Ch. D.,13. 

R., 17 Bom., 581, 593, 591 (1893). * Act L of 1877, s. 54, Explana- 
з Ransome v. Graham, 51 L. J., tion. 
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The law as to trade-marks is now regulated in England 
by Statute ! which is not the case in this country save as 
to criminal proceedings under the Indian Merchandise 
Marks Act.? There is no registration of trade-marks in 
India as there is in England. There being no acquisition 
by registration in this country, in order to establish a 
elaim to trade-mark, it must be shown that the mark has 
been applied by the plaintiff's properly, that is to say, 
that he has not copied any other person's mark and that 
the mark does not involve any false representation, and 
that the article so marked is actually a vendible article 
in the market. For no property in a trade-mark can 
be acquired except through the process of sale, or offering 
for sale in the market of the article to which the trade- 
mark is affixed.’ 

Such possession and use of a trade-mark in one market 
as to constitute a right in it, establishes in the owner 
thereof an exelusive right to that trade-mark in other 
markets, although the owner may not have used it in such 
markets. A right to use a trade-mark may be created by 
license or assignment. There is no length of time re- 
quired for the acquisition of a right to a trade-mark. 
As it may be acquired it may be abandoned, and no length 
of time is required to constitute an abandonment.* 

The principle which applies to the ease of a man sell- 
ing his goods as the goods of another applies to the ease 
of a man using the trade name of another for the purpose 
of reaping the benefit of the reputation which that other 
has already acquired in the market. In imitations of 
trade names used as such and not as trade-marks on goods. 
there is a difference from trade-marks proper: thereis a 
false representation, but it is a representation not that 











1 See 46 & 17 Viec., с. 57. by Reginald Gilbert, 2nd Ed., 1592. 
79 Act IV of 1889 as amended з Sebastian, op. rit., 99. 


by Act IX of 18901 ; sze also the Sea * Lavergne v. Hooper, Y. L. R., 
Customs Act (VIII of 1878), апа the 8 Mad., 149 (1881). 
.edition of the first mentioned Act s Ib., 151. 
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certain goods are certain other goods, but that a certain 
establishment is a certain other establishment, the object 
being that the one establishment should obtain custom 
intended for the other. Such cases are not cases of trade- 
mark, not being concerned with marks placed on vendible 
articles in the market, but still the Court has to proceed 
upon much the same lines. The same principles which 
apply to the right to use a name are also applicable to the 
use of a trade name or partnership, form or style.! 

Where a name or word was originally or has become 
deseriptive of an article, it cannot be protected as a trade 
name. A trade name may, however, be so appropriated 
by user as to come to mean the goods of the plaintiffs, 
though it is not and never was impressed on the goods 
or packages so as to be a trade-mark. Where it is 
established that such a trade name bears that meaning, 
the use of that name or one so nearly resembling it as 
to be likely to deceive, as applicable to goods not the 
plaintiffs, may be the means of passing off their goods 
as and for the plaintiffs just as mnch as the use of a 
trade-mark ; and the law, so far as not altered by legisla- 
tion, is the same.? 

§ 89. A trade-mark being property an Injunction will be Injunctions 
granted when the defendant invades or threatens to а 7 
invade the plaintiff's right to or enjoyment of that pro- 2, ed 
perty. So if A improperly uses the trade-mark of БВ, 
the latter may obtain an Injunction to restrain the 
user, provided that D's use of the trade-mark is honest. 
Mention has already been made of the acquisition. and 
proof of title to trade-mark; as to what degree of 
resemblance is necessary to constitute the fraudulent or 





and see Archibald Orr Ewing v. 
Choonecloll Mullick, Coryton, 150 


! Kerr, Inj., 399—101 : Sebas- 
tian, op. cit., 18. Seealso Tussaud 


x. Tussuud, 44 Ch. D., 678. 
"2 Singer Manufacturing Co. х. 
Loog, L. R., 8 App. Cas., 32. 
*Xct I of 1877, s. ot, ПІ. (en); 


(1865) ; and generally Kerr, Inj., 
394, et seq. ; as to interlocutory 
Injunctions іп particular, see 
Sebastian, op. cit., 191, 192. 
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colourable imitation of a trade-mark, it is impossible to 
lay down any general rule. In each case as it occurs it 
must be aseertained whether there is such a resemblance 
аз that ordinary purchasers purchasing with ordinary 
caution are likely to be misled.' The same considera- 
tions of policy which prior to the regulation of trade- 
marks by Statute induced the English Courts to protect 
them, and to recoguise in a manufacturer or selector a 
right under certain limitations to the distinguishing mark 
or title under which he offered his goods to the public 
and to mulct in damages any other person who inten- 
tionally infringed a trade-mark so adopted, have induced 
the Courts in this country to accept as consonant with 
equity and justice the general rules which obtained in 
commercial countries respecting trade-marks. Of course 
the Courts in British India would only recognise the 
particular provisions of the Satute law of other countries 
in so far as may be necessary for the determination of 
rights which have been acquired under such provisions, 
unless indeed by the law of England or British India they 
are directed to do so.? Though the principles of English 
law are generally applicable, it must not be supposed 
that cases in this country are always to be decided on the 
sume principles as those which are followed in England.? 

The ground upon which a person is restrained from using 
anothers trade-mark is, that he is gaining an advantage 
by the use of a particular trade-mark, which is the property 
of another. It is not necessary to prove intentional fraud, 
or to shew that persons have been actually deceived. It 
is sufficient, if the Court be satisfied, that the resemblance 
issuch as would be likely to cause the one mark to be 
mistaken for the other.* 





* See Kerr, Inj., 415, et seq. 270 (1863). 
? Lavergne v. Hooper, I. L. R., * Ewing & Co. v. Grant Smith 
8 Mad., 152, 153 (1881). & Co., 2 Hyde, 185 (1861); see 


* Hugh Balfour & Co. v. Edward, | report. of case in 1 Hyde, 1 
Dundar, Kilburn æ Co.,1 Hyde, (1863). 
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** No trader сап complain against a rival trader in regard 
to any announcement he makes concerning the goods 
whieh he sells, so long as no statement is made which is 
untrue, or calculated to mislead. But besides making 
use of ordinary language and their own names, in order 
to announce to the publie what they wish to make known 


with respect to their goods, traders are in the habit of 


resorting to a variety of devices in order to catch the eve 
of the publie, and to represent to them in a striking man- 
ner what they wish to announce. Sometimes they wrap 
their goods in a fanciful cover, sometimes they impress upon 
their goods a fanciful name, at other times a fanciful plant 
or animal ; and when a trader specially selects and appro- 
priates to himself for the purpose of distinguishing his 
goods a device of this kind, that device becomes his trade- 
mark proper, and no one else is allowed to use it. But if, 
without any such special selection and appropriation, the 
goods of the trader do in fact happen to bear some parti- 
cular mark, and this mark has come to be associated by 
the public with this trader’s name, so that all goods bearing 
that mark are supposed to come from him, then also the 
law will not allow any person to use a mark of this 
latter description any more than it will allow him to use 
a rival trader's trade-mark proper and for this reason. 
because in either case there is made. or there is assumed 
to be made, a representation to the public which is 


false, namely, that the goods which are the goods of 


one trader are the goods of another. But this distine- 
tion has been drawn between these two eases. If it be 
shown that a trader has infringed a rival trader's trade- 
mark proper, that is to say, the mark which another 
trader has specially selected and appropriated for the 
purpose of distinguishing his goods, the Court will, without 
further evidence, at once interfere, taking it for granted 
that such a proceeding is calculated to deceive the publie ; 
whereas, if the mark be one which has not been specially 
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selected and appropriated by the trader for this purpose, 
evidence must be given to show that the mark was so 
understood by the public as to make it clear that the 
proceeding had either deceived, or was at least calculated 
to deceive, the public. Marks of both these kinds are 
usually ealled trade-marks and the distinction between the 
two cases 1s not one of principle, but it is one which is 
convenient when examining the evidence by which it is 
sought to prove the infringement.” ! 

< The general principles on which the Court gives relief 
in cases of trade-mark are to be found in Perry v. 
Truett,” Crofty. Dayè Leather Cloth Company v. 
American Leather Cloth СотрапуА These principles are 
applied to different classes of cases—yirst, to those of imi- 
tation of the entire trade-marks, about which no question 
could exist ; secondly, to imitation so nearly resembling 
the entire original as to be colonrable though not fraudu- 
lently so [.Millington v. Fo. t; of which Croft у. Пау, is 
an example] ; (лгу, to а class of cases where the entire 
original was not very closely copied, as discussed in 
Leather Cloth Company v. American Leather Cloth Com- 
pany. ....... Then there are cases governed by aie 
subordinate principle enunciated by Lord Cranworth in 
Serro v. Provezende.? viz. : 

‘I do not consider the actual physical resemblance of 
the two marks to be the sole question for consideration. If 
the goods of a manufacturer (an importer I hold to be the 
same) have, from the mark or device he has used, become 
known in the market by a particular name, I think that the 
adoption by a rival trader ofany mark which will cause his 
goods to bear the same name in the market may be as much 





| Ralli v. PlemP, IL t, Re З 
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а violation of the rights of that rival as the actual copy of his 
device? ‘This principle is recognized in Ralli v. Fleming,' 
Orr Ewing Ẹ Co. v. Johnston § Co.,? Ford v. Foote, 
Edlesten v. Edlesten,* | Kinahan у. Bolton,’ Braham v. 
Busturd,® Wotherspoon у. Currie? In Cope у. Evans? 
where the question was as to the use by defendant of the 
word ‘Prairie’ on cigar hoxes, which word plaintiff had 
used in conjunction with other words, none of the 
principles above referred to were disputed, but were 
admitted by Sir Charles Hall, V. С. On the evidence he 
held that the use of the word * Prairie’ was not cal- 
culated to cause defendant's tobacco to bear the same 
name as the plaintiff's tobacco, or to cause defendant's 
tobacco to be passed off as plaintiff's"? No trader im- 
porting goods can lawfully adopt a trade-mark which is 
ealeulated to cause his goods to bear in the market the 
same name as those of a rival trader.” 

The question of the right to the exclusive user of a trade- 
mark or trade number is largely, if not entirely, a question 
of fact, and the question whether it exists in any given 
case must depend upon whether the evidence in that case 
is sufficient to show such an association or connection 
between the mark or the number, and the firm which uses it 
as to indicate to the ordinary purchasers in the market that 
the goods are the goods of that particular firm. To show 
that a particular trade number has acquired a reputation 
in the market, and that purchasers buy the goods by 
that number and not from an examination of the nature or 
quality of the cloth, is not sufficient to establish the right 
of exclusive user of that number. There must be such an 


IL L-R. 3 Cal, 417. 61 H. & M., 417. 
7. R., 13 Ch. D., 49$. sub- TL R о Н, L, 508. 
sequently confirmed on appeal, L. * L. R., 18 Eq., 138. 
т App- Ca., 219, ° Taylor v. Virasami I. L. R., 
з L. R., 7 Ch. App., 611. 6 Mad., 110, 111 (1882). 
* 1 DeG. J. & S., 185. 19775, 
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association between the number and the firm's name as to 
indieate in the understanding of the publie that the goods 
bearing that number came from that particular firm. The 
right of exclusive. user of a name or a number as a trade- 
mark 1х not an absolute and unqualified right which would 
entitle the owner to prevent another person from using it 
under all circumstances. It is only when the use of that 
name or number deceives ог 15 reasonably likely to deceive 
the public that it can be interfered with or prevented. 
There must be a reasonable probability of purchasers being 
deceived, it is not enough to show a mere possibility of 
deeeption.! 

In the undermentioned case? the plaintiffs from 1872 
imported aud sold an article described as 74lbs. grey 
shirtings and marked as follows: * In the eentre of each 
piece of cloth is a stamp in blue colour of a turtle in a star 
with the words * trade-mark;’ immediately underneath, in a 
semi-circular form, is the name ‘ Fleming, Galbraith & Co., 
Manchester,’ and under this the number 39 within a star, 
and at the bottom of each piece the number 2,008." In 
1877 the plaintiffs discovered that the defendants were 
importing from the same manufacturers, and selling cloth 
of a similar quality marked as follows : “ A stamp in blue 
colour of a rose in a square ; underneath are the words 
‘Ralli and Mavrojani’ arranged in a semi-cireular form, 
and under this the number 39 in a star and at the bottom 
the number 2.008.” On the facts of the case the lower 
Court (Macpherson, J.) granted an Znterzm Injunction to 
restrain the defendants from so marking their cloth, on 
the ground that it was a colourable imitation of the plain- 
tiffs mark and ealeulated to mislead the public ; and on 
appeal the Court. (Garth, С. J., and Markby, J.) upheld 
that decision so far as to continue the Injunction.  77eld 
per Garth, C. J. : If the imitation of the plaintiff's marks 


1 Barlow v. Gobindram, 1. L. 3 Ralli v. Fleming, I. L. R., è 
R., 21 Cal, 961 (1897. Cal., 417 (1578). 
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generally, or the use of the number 2,008 in particular, 
would be calenlated to deceive or mislead the public, the 
defendants ought to be restrained from such use or imita- 
tion. Under the circumstances the use of their marks 
by the defendants would be calculated to deceive the 
publie into the belief that they were purchasing goods 
imported by the plaintiffs. Per Markby, J.: The number 
2,008 was not part ot the plaintiff's trade-mark proper, 
nor on the evidence was it so associated with the plaintiffs 
name as to indivate to the public that the goods bearing 
that number came only from the plaintiff's firm as import- 
ers. On the evidence it was merely a quality mark, and 
therefore not calculated to mislead the publie into the 
belief that they were purchasing the plaintiffs goods, 
while in fact they were purchasing those imported by the 
defendants. 

In the undermentioned case’ the plaintiffs sued the 
defendant for an infringement of their label used on tins 
of aniline dye. which they imported into Bombay. The 
label covered the top of the tin, and bore upon it the 
picture of an elephant in the centre of a curved band : 
the rest of the label being a combination in green, red 
and gold, representations, for the most part, of coins, 
medals and tracing. The defendant was the agent in 
Bombay of Cassella & Co., of Frankfort. Prior to 1892 
Cassella & Co. had imported aniline dye into Bombay in 
tins bearing a label, the chief feature of which was an 
elephant. Of that label, however, the plaintiffs did not 
complain. But in January, 1892, Cassella & Co. adopted 
a new label, also bearing the picture of an elephant, 
different in some respects from the picture on the plaintifts’ 
label and with new surroundings, to none of which, taken 
separately, did the plaintiffs object, but they complained 
that in its general effect this new label was so similar to 





+ Badische | Aniliue and Soda Katrak, I. L. R., 17 Bom., 584 
Fabrik v. | Maueckji Shapurji — (1803). 
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their trade-mark as to amount to a colourable imitation 
thereof, and to be likely to deceive purchasers. It was 
held that the plaintiffs were entitled to an Injunction 
against the defendant. It was also held by Sargent, C. J., 
who referred to the remarks of Lord Selborne in Johnston 
v. Orr Ewing :— That the question in a case of this 
deseription is not what would be the effect on brokers or 
even dealers in Bombay, but how the label would be 
likely to strike incautious or unwary purchasers, such as 
are to be found more particularly in the mofussil, that 
the attention of such purchasers would be arrested by the 
general effect of the label, and that, notwithstanding 
such differences as undoubtedly existed in respect to the 
colour and size of the elephant and in some other respects, 
would regard the labels as symbolical of the plaintiffs’ 
goods. It was also held by Starling, J., that it is quite 
possible for a label, no part of which is a copy of 
another label, to be a colourable imitation of that other 
label, and to be so like it in general appearance as to be 
likely to deceive purchasers. 

The Court in dealing with a motion for a temporary 
Injunction will endeavour as much as possible to avoid 
prejudicing the defendant’s case at the hearing of the 
cause when the Court may probably be supplied with 
fuller materials than it has upon the motion for ascertain- 
ing the trath.? 

The interference of the Court by Injunction being 
founded проп purely equitable principles, no Injunction 
will be granted when the conduct of the applicant or his 
agents has been such as to disentitle him to the assistance 
of the Court. So a plaintiff who in other respects would 
be entitled to obtain a remedy against an infringer may 
yet be deprived of his right by reason of some fraudulent 





17 App. Cas., 219. з Act I of 1877, з. 50 eL 
2 Ralli v. Fleming, І. L. R., 3 See Kerr, Inj., 111. 
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statement contained in his own trade-mark.! Again delay 
and acquiescence may deprive a man of his right to the 
protection of the Court.? Inasmuch as however in a case 
where no proof of actual deception is produced, the Court 
has to try a hypothetical case, turning on the probabilities 
of deception, as to which witnesses could probably be 
brought forward by both sides—a person who believes 
others to be infringing his trade-mark is entitled to wait 
until he can collect a sufficient number of cases to prove to 
the Court that the proceedings of which he complains 
do actually deceive the public. Even if the delay has 
not been such as to disentitle the plaintiff to his Injunc- 
tion, it may yet obtain indulgence for the defendants, or 
the account or damages may be withheld, or the plaintiff 
may be left to pay his own costs.* 

The owner of a trade-mark may be, in respect of that 
mark, as in respect of any right, estopped by his conduct 
from denying the title of another person. So where the 
plaintiffs by their conduct led the defendant to believe 
that they claimed no right to a certain trade-mark, and 
that it was open to the defendant to adopt it as his own, 
and the defendant did adopt 1t, and by his industry secured 
n wide popularity for it in the Indian market, it was held 
that the plaintiffs were estopped from denying the defend- 
ant’s right to use the trade-mark in the Indian market.* 

An action for an Injunction may be brought against an 
agent or against a person employed in effecting only a 
part of the transaction such as a person employed to 
engrave or print spurious labels or marks, or against an 
innocent person, such as carrier, shipowner, wharfinger 


! See Ill. (c) to s. 56, Act I of S Lo ve Holey, ШОК 56h» 
1877: Perry v. Truefitt, 6 Beav., 155, 160. 


66; Pidding v. How, 8 Sim., 477; 4 Sebastian, op cit, 227, 998; 
and other cases cited in Sebastian, and ‘encrally as to costs see Kerr, 
op cit., 228; Kerr, Inj., 111. In 424. 

2 See cases cited in Sebastian, 5 Lavergne v. Hooper, I. L. R., 
op Cit., 222; Kerr, Inj., 411. S Mad., 149 (1884). 
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who may have temporary possession of the articles 
impressed with a spurious trade-mark ; and a person who 
at the desire of another imposes upon goods a trade-mark 
which belongs to a third party may be made a party to 
the action along with his principal.! 

$ 90. A trade-mark differs from a patent in many re- 
spects. “In the former ease the article sold is open to the 
whole world to manufacture, and the only right the plaintiff 
seeks is that of being able to say, * Don't sell any goods 
under my mark. He may find his customers fall off in 
consequence of the defendant's manufacture ; but it does 
not necessarily follow that the plaintiff can claim damages 
for every article manufactured by the defendant, even 
though it be under that mark. On the other hand, every 
sale without license of a patented article must be a damage 
to the patentee.? In the case of a trade-mark “ the pro- 
perty and right to protection is in the device or symbol 
which is invented and adopted to designate the goods to 
be sold and not in the article which is manufactured and 
sold." ê 

The benefit conferred upon the publie by the commu- 
nication of a new invention, which after a limited period 
all can use, is the consideration in respect of which a 
monopoly of the invention 1s granted to the inventor for 
that limited period.* 

The law of British India relating to inventions is now 
contained in Act V of 1888, the Inventions and Designs 
Act, of which the first forty-nine sections deal with 
Inventions and the remaining sections,being an adaptation 
of Part III of the English Act of 1883, deal with 
Designs. The prior Act XV of 1859, an Act for granting 
exclusive privileges to inventors in India, as regards 





! Kerr, Inj., 408. ing Godillot v. Hazard, 49 How 
2 Davenport v. Rylands, L. R, Pr., 5 (Anier.). 
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substantive law, followed for the most part with variations 
the main lines of the English law. Аз regards the 
procedure for obtaining an exclusive privilege it was 
altogether different from the English Procedure. On 
petition and leave given to file a specification, and оп the 
specification being filed within the prescribed period, the 
exelusive privilege sprang into existence by mere opera- 
tion of law, provided, of course, that the claim was well 
founded in substance—a matter of which the elaimant, as 
in England, took the risk. Though during the period, 
exceeding a quarter of the century, for which the Act 
of 1859 was in operation, it worked on the whole satis- 
factorily, difficulties from time to time arose, and the 
increasing resort to the Act in and prior to the year 1887 
brought them into greater prominence. Though these 
difficulties were not of such a kind as to require in the 
opinion of Government any alteration which would affect 
the main principles of the Act, still as their removal was 
very desirable, it was decided to pass the present Act and 
to incorporate in it certain provisions suggested by the 
Patents, Designs, and Trade-Marks Act, 1883, which was 
then the law in England.! 

An invention includes an improvement.? The inventor 
of a new manufacture may apply for leave to file a speci- 
fication thereof The object of a specification is to 





3 Statements of Objects and I. L. R., 2 All, 368 (1879) [License 
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prevent a patent being granted for known things and 
to secure to the public the benefit of the invention after 
the expiration of the time fixed for the duration of the 
monopoly. Upon such application the Governor-General 
may, after such enquiry as he thinks fit, make an order 
authorising the applicant to file a specification of the 
invention. If within six months from the date of such 
order, or within the further time allowed, the applicant 
duly files a specification of his invention, he is entitled 
to the exclusive privilege of making, selling and using 
the invention in British India, and of authorising others 
so to do for a term of fourteen years from the date of 
the filing of the specification.” Under certain circum- 
stances the exclusive privilege may be extended for a 
further term not exceeding seven, or in exceptional 
cases, fourteen years. A person is not entitled to an 
exelusive privilege if the invention is of no utihty, or 
is not new, or the applicant is not the inventor, or if 
the specification is not in order, or if his application 
contains a wilful or fraudulent misstatement, or if the 
application for leave to file the specification was made 
after one year from the date of the acquisition of an 
exclusive privilege in respect of the invention in any 
place beyond the limits of British India and the United 
Kingdom. 

$ 91. An inventor may institute a suit in the District 
Court against any person who, during the continuance 
of an exclusive privilege acquired by him under this 
Act in respect of an invention makes, sells, or uses the 
invention without his license, or counterfeits or imitates 
it5 And any person may apply to a High Court 
for a rule to show cause why the Court should not 
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declare that an exclusive privilege in respect of ап 
invention has not been acquired. In such a suit for 
infringement of patent the plaintiff may claim an Injunc- 
tion and either an account of profits or damages. So if 
A infringes B's patent, if the Court is satisfied that the 
patent is valid and has been infringed, B may obtain an 
Injunction to restrain the infringement? In order to 
warrant the interference of the Court by Injunction in 
support of a patent right, it is necessary to make out a 
good primá facie title and either a fair primi facie case 
of infringement or that the defendant intends or threatens 
to infringe the patent, for if the latter fact is established 
an Injnnetion will be granted even although no actual 
infringement has taken place. Infringement involves sub- 
stantial identity with the subject of the privilege. ‘There 
must in this as in every other case have been no delay or 
acquiescence, and the conduct of the applicant and his 
agents must not have been such as to disentitle him to 
the assistance of the Court. In addition to ап Injunc- 
tion a patentee can have an enquiry into damages or an 
account, but he cannot have both.? 





Pix, 5. 80. 3 See generally Kerr, Inj., 295 
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INJUNCTIONS TO STAY WRONGFUL ACTS OF A SPECIAL 
NATURE. 
$ 92. SUMMARY OF PRECEDING;CHAP- — $02. INJUNCTIONS TO STAY WRONGFUL 
TERS. ACTS OF A SPECIAL NATURE. 


$ 92. The preceding Chapters have dealt with the issue 
of Injunctions in those instances in which the jurisdiction 
has been most frequently exercised. These are firstly cases 
in which the Injunction has been sought in restraint of 


judicial proceedings, and secondly those in which it has 


been sought in respect of matters other than judicial pro- 
ceedings. The latter class of cases includes Injunctions 
against the breach of contract and the commission of civil 
wrongs or torts. Of such wrongsa selection has been made 
of those only which are of common occurrence, viz., de- 
famation, waste, trespass, nuisance, copyright, trade-mark 
and patent. 

$ 98. It must not however be supposed that relief by 
Injunction is in any manner limited to the class of cases 
hereinbefore specifically dealt with. Such relief is given 
to prevent a party from doing that which he is under an 
obligation not to do. There may be, and in fact are, many 
obligations of a special nature, other than those already 
dealt with, the breach of which may be restrained by 
Injunction. 

So where the plaintiffs sued for an Injunction to 
prevent the defendant from interfering with their right 
to present to certain persons at a certain festival in a 
certain temple a crown and water, and the lower Courts 
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found that the plaintiffs possessed the right claimed and 
granted the Injunction ; it was held that the suit was 
cognizable by a Civil Court under section 11 of the 
Code of Civil Proeedure and that the Injunction was 
properly granted. So where a certain section of the 
Mahomedan community had been for many years in the 
habit of burying their dead near a durga in the plaintiff's 
land, the plaintiff sued for an Injunction restraining them 
from exercising this right in future.” Again the North- 
West Provinces and Oudh Municipalities. Act, 1885, not 
conferring the powers given by Act XV of 1879, to 
“cancel or vary " a tax imposed, the procedure to be 
adopted for the enhancement of an existing tax must be 
the same as that prescribed for the imposition of a new 
tax. In imposing a new tax the procedure laid down in 
section 42 of Act XV of 1888 must be strictly followed. 
Where, therefore, neither the special meeting of the Board 
at which an assessee’s objections to a proposed tax were 
considered, nor the special meeting at which the tax was 
finally imposed, were properly constituted within the 
meaning of section 29 of Act AV of 1888, it was held 
tliat the imposition of the tax was invalid and that there 
was nothing in the Specifie Relief Act to prevent the 
High Court from granting an Injunction against a 
municipality as part of the remedy in a regular suit.? 
Injunctions have also been granted between husband and 
wife, against parents with respect to the custody and 
education of children, relating to marriage, ships, and 
other matters too numerous to be mentioned.* In fact 
it may be generally said that there 15 no legal right in 


1 Srinivusa v. Tiruvengada, і. — L. R., 23 Bom., 666 (1899). 
L. R, 11 Mad., 450 (1885) ; see 8 Strachey v. Municipal Board 
also as to Injunction againstintru- of Cawnpore, I. L. R., 21 АП. , 348 
sion iuto an office: Raja Valad (1599). 
Shivapa v. Krishnabhat, I. L. R., * See Kerr, Inj., Ch. XXIII 
3 Bom., 232 (1879), [Injunctions to stay wrongful acts 
2 Mohidin v. Shivlingappa, I. — of a special nature]. 
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respect of which under proper circumstances an Injunc- 
tion may not be the appropriate remedy. 

The Specific Rehef Act provides a remedy by In- 
junction for the breach of алу obligation whatever—an 
obligation being defined to inelude every duty enforceable 
by law. In each case, therefore, it is necessary to ascertain 
firstly, whether or not there is any obligation existing in 
favour of the applicant for an Injunction ; secondly, 
whether or not there has been a breach or a threatened 
breach of such obligation. If these two facts are made 
out, then an Injunction may be asked for and obtained 
provided the circumstances of the particular case, in 
which these facts are established, are such as to warrant 
the grant of this particular form of relief according to the 
general principles contained in Chapter X of the Specific 
Relief Act. 
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of industry and affords a striking example of what may be accomplished by a busy 
man."—4Zzdia» Daily News. 

‘The most authoritative Indian treatise upon the subject with which it deals. Mr. 
Caspersz's name is a guarantee for accurate and conscientious work, and his book may be 
accepted among the classics of an Indian law library." '—.SZazesmaz. 


(PRESS NOTICES OF THE FIRST EDITION.) 

“ The treatise ranges over the entire subject, including those portions of the Law 
of Estoppel not yet dealt with in the codified Chapters of the Indian Law. A great 
body of decisions had grown up in India prior to the so-called Codes, ana the stream 
of cases still flows оп, It must therefore be an advantage to the Indian Law student 
and practitioner to meet with a treatise presenting the English and Indian cases set out 
with great fulness and accuracy and discussed у Саге 07... 

‘Тһе work appears to have been executed with great саге and ability, and it is, we 
think, likely to commend itself to students and to the profession generally both in 
England and in India," —Law Quarterly Review. 

«The best and most recent exposition of a branch of law which of late years has 
very considerably expanded.” —ÆEnglish Law Times. 

‘© The author has dealt with the subject exhaustively and accurately, and we predict 
that this book will speedily become a text-book in British India in the hands of every 
legal practitioner in the country." —/zdzan Jurist. 

* A work shewing great research, and one in which the materials amassed have been 
arranged and presented to the reader with great care and skill,"— Times of India. 

** We have hope that it may prove as successful and worthy of success as the best of 
its predecessors." — Madras Maik 


8 Thacker, Spink & Co., Calcutta and Simla. 


Second Edition. Just Published. Royal 8vo, cloth. Rs. 16. 


TESTAMENTARY SUCCESSION 


AND 


ADMINISTRATION OF INTESTATE 
ESTATES IN INDIA, 


BEING A COMMENTARY ON THE 


Indian Succession Act (X of 1865), The Hindu Wills Act 
(XXI of 1870), The Probate and Administration 
Act (V of 1881), &c., &c. 
BY 
GILBERT S. HENDERSON, m.a. 
WITH 


Notes and Cross References, and a General Index. 


PRESS NOTICE. 


“ This edition supplies a distinct need, and will be welcomed by the legal 
profession ......... Perhaps the most significant testimony to its value and to 
the esteem in which it is held in the Law Courts is the fact that no rival had 
seriously disputed this field with Mr. Henderson, whose name is a guarantee for 
sound work and learning." —<Statesman. 


TAGORE LAW LECTURES, 1887. 





Royal 8vo, cloth. Rs. 16, 
THE LAW OF 


TESTAMENTARY DEVISE 


AS ADMINISTERED IN INDIA; OR, THE LAW RELATING TO 


WILLS IN INDIA. 
With an Appendix containing—The Indian Succession Act (X of 
1865), The Hindu Wills Act (XXI of 1870), The Probate and 
Administration Act (V of 1881), with all Amendments, The Pro- 
bate and Administration Act (VI of 1889), and The Certificate 
Succession Act (VII of 1889). 


By О. S. HENDERSON, Esq., M.A, 


Barrister-at-Law. 
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Just Ready. Royal 8vo., pp. xxx, 1002. Rs. 14 
With Addenda including Act IV of 1898. 
THE 


INGE КД EAN ODE. 


To which is appended the Acts of the Governor-General in Council 
relating to Criminal Offences in India. 


WITH A COMPLETE COMMENTARY. 


By W. F. AGNEW, 
Barrister-at-Law, Recorder of Rangoon. 





In Crown 8vo, cloth. Rs. 


THE CASE-NOTED PENAL CODE. 
Bv CHARLTON SWINHOE, 


Darrister-at- Law. 
The aim of this work is to give under each section the 
references to the cases decided under it; with, in many 
cases, a résumé of the arguments and decisions. 


“ Admirably adapted for use in Court work and especially in the Mofussil 
em his book should commend itself to lawyers engaged in criminal 
practice. It should also prove useful to Magistrates who may have occasion 
to consider whether authorities cited before them are conclusive or not, for 
it will give them all the cases decided upon any particular point under 
consideration.”—TZimes of India. 


** We are glad to say that, so far as we are able to judge, he has performed 
his task with much success............. The book is printed in a convenient 
size, and the Case-Law appears to have been carefully consulted."— Civil 
and Military Gazette. 





Third Edition, with Additions to 1896. Crown 8vo. 
Cloth, Re. 1-8 ; Paper, Re. 1. 


A CHAUKIDARI MANUAL: 


BEING 
ACTIVI DC Ones 707 
AS AMENDED BY 
ACTS I, B.C, or 1871, 1886, & 1892. 
$ec. 45, Code of Criminal Procedure, and 8. 21, Regulation XX of 1817 
WITH 
NOTES, RULES, GOVERNMENT ORDERS, AND INSPECTION NOTES, 


DysaG SIDON NPEJIRBISESOS 
Magistrate of Hooghly. 
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ANGLOMUHAMMADAN LAW. 


Demy 8vo, cloth, pp. 151. Rs. 6. 
AN INTRODUCTION TO THE STUDY 


ANGLO-MUHAMMADAN LAW. 


By Sm ROLAND KNYVET WILSON, BART., 
Late Reader in Indian Law to the University of Cambridge. 


"This little work aims at lightening the task of the student who is entering upon 
a study of this difficult and complex subject. Commencing with a sketch of Mahomet 
as a legislator, and the Koran as a law-book, it proceeds to trace the development of 
Muhammadan Law, both orthodox and otherwise, and its growth in India under 
Muhammadan rulers. The last two chapters are taken up with the history and 
present footing of Anglo-Muhammadan Law, and an outline thereof. The author's 
long experience, when he was reader of Indian Law at Cambridge, has enabled him 
to meet the wants of the student." —Law Times. 

We think that the author has acted wisely by distinguishing by the prefix ‘ Anglo,' 
that sinall fragment of the Muhammadan Law which the English Government en- 
forees by its own tribunals. Very thoroughly has the author dealt with this fragment, 
and to those who desire to make some acquaintance with this branch of Indian 
Jurisprudence, we recommend the above book with every confidence.”—Law Magazine 
and Review. 

t: The book is well and carefully written, showing a good grasp of facts and theories 
and a wide and judicious reading of authorities on the subject,—as might well have 
been expected from the late accomplished Reader of Indian Law in Cambridge 
University.”-—Asiatic Quarterly Review. 











Demy 8vo, cloth, pp. 495. Ns. 15. 


A DICES TOR 


ANGLO-MUHAMMADAN LAW. 


By Sır ROLAND KNYVET WILSON, Banr., 
Late Reader in Indian Law to the University of Cambridge. 


Setting forth in the form of a Code, with full references to modern 
and ancient authorities, the special Rules now applicable to Muham- 
madans as such by the Civil Court of British India. 


“Sir Roland has admirably performed his difficult task. His Digest sets forth 
for the first time in a complete manner the laws now applicable to Mahomedans as 
such by the Indian Courts, together with full referenees to ancient and modern 
authorities, and to the ruling decisions of the Judges... .... as a work of technical 
codification it also takes a high place. It is by no means the first service of the kind 
which Sir Roland Wilson has rendered tu India; but even if it stood alone he would have 
achieved a work not unworthy of his own reputation or of the great University 
in which he so long and so ably represented Indian Law.”— Times. 


«Тһе volume is an interesting one even for the general reader, while the lawyer should 
be able to get up Anglo-Muhammadan Law from the ‘ Digest’ with the least possible 
trouble.” — Madras Times. 


«This work will be a welcome addition to the somewhat scanty stock of modern 
English writing upon this branch of Indian Law.......... ..Finally, no pains have been 
spared to make the rules and decisions visible at а glance. The Index is copious, and 
the whole work well and clearly printed.”—Times of India. 


: “Sir Roland Wilson grapples with a complicated task in what seems to us a most 
admirable and efficient manner. His statements of the law and of precedents are 
wholly lucid and intelligible, and this Digest should form an invaluable work of 
reference for all who are called upon to deal in any way with the Muhammadan Law of 
British India." — Heme News. 
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Royal 8vo, cloth. Rs. 16. 


THE INDIAN PENAL CODE: 


WITH A COMMENTARY. 
By W. R. HAMILTON, 


Barrister-at-Law, Presidency Magistrate, Bombay. 


PRESS NOTICES. 


“ А valuable work." — Bombay Gazette. 


“The book will repay study by English readers—as showing the simplicity and 
feasibility of the Code.”—Law Journal. 


«It is one more valuable eontribution to the slowly increasing series of standard 
eommentaries on statute law by authors who have had praetieal experience in the 
administration of the law in India." — Times of India. 


* Of the book itself we have a high opinion. It contains, in fact, praetically every- 
thing of importance that ean guide to a knowledge or administration of the Penal Code ; 
while notes on procedure appended to each section that defines an offence, stating briefly 
whether the offence be eognizable, bailable, compoundable, and so on, enable the reader 
to gain at a glance all the information he requires." — Statesman. 





Just Published. Fifth Edition. Royal 8vo. Ks. 16. 


THE CODE OF CRIMINAL PROCEDURE 


ACT V OF 1898, 


Together with Rulings, Circular Orders, Notifications, etc., of all 
the High Courts in India; and Notifications and Orders of the 
Government of India and the Local Governments. 
EDITED WITH COPIOUS NOTES AND FULL INDEX. 
Fourth Edition. 
By GILBERT 8. HENDERSON, M.A., 


Barvrister-at-Law, Offg. Judge of the High Court, Caleutta ; Tagore 
Lecturer, 1887, and Author of a Treatise on “ Testamentary 
Succession in India.” 





NOTICES OF THE PRESS. 


** The Fourth Edition of Mr, Justice Henderson’s Criminal Procedure Code has 
been published. It will be welcomed by the legal profession, for of all the 
works on this subject itis far and away the most practical,” —Zadiun Daily 
News, lst June 1893. 

“А full and exhaustive commentary on the Code ............... « Mr. Henderson 
NT e». has rendered a service to the profession as also to those whose duty 
it will he to administer the Law and to regulate the Procedure according to the - 
New Code,"—Wee£tty Notes, 30th Muy 1898. 


‘ А most useful book and quite up to date. Long experience has proved 
Mr, Henderson's book to be a thoroughly reliable and practical work. .............. 
Wherever a section has been altered ora new section added, special attention 
has been drawn to it at the beginning of the note to the section, so that Judges 
and Magistrates and Members of the profession will be able to see ata glance 
how the Law has been altered." — Englishman, Lith June 1898. 
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In the Press, Third Edition, Re-written and Enlarged. 


THE 


LAW OF MORTGAGE IN INDIA 


With an Appendix. The Transfer of Property Act annotated. 
By RASH BEHARI GHOSE, MA. D.L. 


Tagore Lecturer, 1875. 





Royal 8vo, cloth. Rs. 12. 


LAW AND PRACTICE 
REGISTRATION IN BENGAL, 


A short History of the Legislation on this Branch of the Law 
from the year 1793 to the present time, with Acts XVI of 1864, XX 
of 1866 and VIII of 1871: also Act IIT of 1877 as amended up to 
date, with Notes, Annotations and Judicial Decisions. 


The Sections of the Tenancy Act, which affect Registration, with 
Notes, and the latest Revised Rules of the Bengal Government. 


The General Stamp Act with a Digest of Rulings and latest 
Rules and Notifieations of Government. 


A Manual of Rules which have the force of Law and of all 
Cireular Orders of the Department, Annotated with Appendices 
and Specimen Forms, and 


A List of Districts and Sub-Districts corrected up to April 30, 1895. 


by Н. HOLMWOOD, c.s., 


District and Sessions Judge, Gaya, Late Inspector-General of 
Registration, Bengal. 


PRESS NOTICES. 


Тїз excellent handbook of digested information on the Law and Practice of Regis- 
tration їп Bengal. _........ Between its covers the reader will find, 
printed in clear type and admirably arranged, all the Stamp Law, Procedure Rules, and 
Judicial Decisions necessary to the due registration of title-deedsand securities. . . 
. . . . . . It fills a void and has a distinct value of its own. . . . . Few large 
offices, we venture to think, can afford to be without a copy of this careful and unpre- 
tentious work." — Statesman, 


“Мү. Holmwood must be congratulated on his contribution to our Indian Law 
Manuals. He has certainly succeeded in producing a handy volume of the Law upon 
the subject, which we can recommend with all eonfidence to those whose duties or 
whose avocations bring them in contact with the Registration Act," — Englishman. 
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TAGORE LAW LECTURES, 1878. 


Second Edition, Revised. Royal 8vo. 
THE HINDU LAW 


Rs. 10. 
OF 


MARRIAGE AND STRIDHANA. 


By THE Hon’sLE GURUDASS BANERJEE, M.A., D.L, 
Judge, High Court, Caleutta. 


CONTENTS. 


l.—Introductory Remarks. 
|I.-—Parties to Marriage. 
III.—Forms of Marriage and Forma- 
lities requisite for a valid 
Marriage. 
1 V.— Legal Consequences of Marriage, 
V.—Dissolution of Marriage— 
Widowhood. 
VI.— Certain Customary and Statu- 
tory Forms of Marriage. 
Vil.—What Constitutes Stridhana. 





Vill.—Rights of a Woman over her 
Stridhana. 
IX.— Succession toStridhana, accord- 
ing to the Benares School. 
X.—Succession to Stridhana, accord- 
| ing to the Maharashtra Dra- 
| vida, and Mithila Schools. 
| XL-—Succession to Stridhana, accord- 
ing to the Bengal School. 
| XII.—Sueccession to Woman's Proper- 
ty other than her Stridhana, 


TAGORE LAW LECTURES, 1880. 


Royal 8vo, cloth, 


Rs, 16. 


THE PRINCIPLES OF THE 


HINDU LAW OF INHERITANCE, 


TOGETHER WITH 
I.—A Description, and an Inquiry into the Origin of the SRADDHA 


Ceremonies: 


II.—An Account of the Historical Development of the Law of Suc. 
cession, from the Vedic Period to the present time: 


111.—А Digest of the Text-Law and Case-Law, bearing on the Subject 
of Inheritance, 


By RAJKUMAR SARVADHIKARI, B.L, 
Law Lecturer and Professor of Sanskrit, Canning College, Lucknow. 
TAGORE LAW LECTURES, 1879. 
Royal 8vo, cloth, Ms. 10. 
THE LAW RELATING TO 


THE HINDU WIDOW. 
By Влвоо TRAILORYANATH MITRA, M.A., D.L., 
Law Lecturer, Presidency College. 


I.— Ге Sources of Hindu Law. 

11,— The Condition of Women and 
the Obligation of Widows. 

III.— The Widow’s Rights of Succes- 
sion, 

1V.—The Obligations of the Widow 
as Heir. 

V.—The Re-marriage of Widows. 

VI.—The Nature and Extent of the 
Widow’s Estate. 


VII.— The Nature and Extent of the 
Widow's Estate (continued), 
У111.— The Alienations by the Widow, 
IX.—The Alienations by the Widow 
(continued). 
X.—The Rights 
sioners, 
Xl,—Suits by Reversioners. 


Xii.—Thbe Maintenance ef the Widow 


of the Кеүет- 
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Crown 8то, cloth. Rs. 6. 


ADVOCACY & EXAMINATION OF WITNESSES, 
Including the Duties and Liabilities of Pleaders in India, 


Bry Н, No MORISON, Es? 
Barrister-at-Law and Advocate of the High Qourt, Calcutta. 


The work treats of matters of practice such as taking instructions, 
speech, argument, examination-in-chief and cross-examination, and 
includes a résumé of the duties and liabilities of Pleaders in India. 
The Legal Practitioners’ Act, with the Rules of the High Courts relating 
to the admission of Pleaders and Mukhtears, appears in the form of an 
Appendix. 

* Undoubtedly juniors and, possibly, not a few seniors too, may profit by the sensible 
and practical hints Mr. Morison gives as to the finesse of Counsel and the treatment of 
Witnesses . . .. . . Mr. Morison’s book is certainly one that should be 


bought.” —Statesnuan. 

* A work which will be of material service to the younger members of the legal 
profession in India.”—Jndian Daily News. 

“А book which should be put into the hands of every young pleader before starting 
practice. It deals in a popular manner with the whole of an Advocate’s duty from the 
moment of presenting himself to the ordeal of the cxamination until he reaches the 
topmost rung of the ladder . . . . . . . The book contains many hints that will 
be of value to all practitioners." — Bombay Gazette. 

“ We can safely predict of Mr. Morison's book that no one who buys it will regret the 
small sum cxpended on its purchase. "— Civil and Military Gazette. 

** The chapter on ‘ Witnesses’ is extremely good.”-—Pioncer. 

“А very useful little book . . . . The book is something more than a guide to 
the Bar and contains useful hints on Advocacy and the Examination of Witnesses, "— 
Ceulon Observer. 

є An interesting and valuable addition to the literature of the profession. The 
subject is treated in a broad and comprehensive manner which makes the book 
attractive to the general reader, while at the same time the author brings judgment 
and experience to bear upon the every-day details of an Advocate’s life, and with 
admirable results . . . . . enough has been said to indicate the highly practical 
and valuable character of the work, which may safely be commended to the attention 
alike of the lay public and of all indian Lawyers."— Englishman. 


Fourth Edition, Revised. Demy 8го, cloth. Rs. 5. 
THE 
INDIAN LAW EXAMINATION MANUAL. 


By FENDALL CURRIE, Esq. 
Of Lincoln’s Iun, Barrister-at-Law. 


CONTENTS. 

Introduction—Hindoo Law—Mahomedan Law—Indian Penal Code— 
Code of Criminal Procedure—Code of Civil Procedure—The Specific 
Relief Act—Evidence Act—Limitation Act—Succession Act—Contract 
Act—Registration Act—Stamp and Court Fees’ Acts—Mortgage—The 
Easement Act—The Trust Act—The Transfer of Property Act—The 
Negotiable Instruments Act. 


OPINIONS OF THE PRESS. 


“The experience of the compiler in the learned profession with which he is 
connected, speaks for the usefulness and importance of the questions that have 
been put in with a view to prepare candidates for the examination.” — /ndian 


Mirror. 
“It is excellently arranged," — Englishman, 
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In Demy 8vo, cloth. Ls. 10. 


THE W.-W. PROVINCES RENT АСТ. 


Being Act XII of 1881, 
As amended by subsequent Acts. 
With Introduction, Commentary and Appendices. 
Bru PF. HOUSE, C.s. 


* He has produced a tolerably complete handbook of the law relating to 
agriculturaland like tenancies in the North-Western Provinces. But he 
has done more. In his excellent Introduction he has given a very interest- 
ing historical retrospect of the Rent Law. The notes under the several 
sections of the Act appear also to embody all the important rulings and 
to have been put together with great care. On the whole, the handbook 
is one we can thoroughly recommend to all those who are interested in 
the branch of law with which it deals."— Civit anu Military Gazette. 








Demy 8vo, cloth, Rs. 1. 
THE 


NORTH-WESTERN PROVINCES RENT ACI: 


BEING 
ACT XII OF 1881, AS AMENDED BY ACT XIV OF 1886. 
WITH NOTES, фе. 
By Н. W. REYNOLDS, С. 








Demy 8vo, cloth. Rs. 8. 


THE NORTH-WESTERN PROVINCES LAND REVENUE АСТ: 


Being Act XIX of 1873, as amended by Acts I and VIII of 1879, Х11 
of 1881, XII and XIV of 1882, XX of 1890, and XLII of 1891. 


WITI NOTES, GOVERNMENT ORDERS, BOARD CIRCULARS AND 
DECISIONS, AND RULINGS OF THE ALLAHABAD HIGH COURT, 
By AZIZUDDIN AHMED, 


Deputy Collector and Magistrate, N-W. Provinces and Oudh. 








Third hdition, Revised, Re-written, and much Enlarged. Royal 8vo, Rs, 10. 
THE 

LAW OF RENT AND REVENUE OF BENGAL: 

Being the Bengal Tenancy Act, Putni Laws and other Revenue 


Acts, with Notes, Annotations, Judicial Rulings aud Rules of the 
Local Government, High Court, and the Board of Revenue. 


By Влвоо KEDAR NATH ROY. 
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Crown 8vo, cloth, gilt. Reduced to Rs. 6. 


HAND-BOOK OF INDIAN LAW, 


A Popular and Concise Statement of the Law 


WITH FULL INDEX. 


By a Barrister-at-Law and Advocate of the High Court, Calcutta. 


PRESS NOTICES. 


* This handbook is intended primarily to present to the non-legal public and 
to students an abridgment of the law, criminal and civil, generally in force 
throughout British India. It is concise, popularly written, and so far as we 
have been able to form an opinion on the point, complete. Lawyers as well as 
students may find it serviceable at а pinch. A short and excellent historical 
account of legislation апа Courts of Law in Dritish India from the time of the 
East India Company until the present day is embodied in an Introduction. The 
Index is admirable. This book will be of great use to competition-wallahs."— 
Law Journal, December 22nd, 1894. 


€... . . . should command a very ready sale. The object of the 
author, we are told, has been to present, in as concise and popular form as the 
nature of the subject admits, an abridgment of the law, criminal and civil, 
generally in force throughout British India. . . . . One admirable feature 
of the book is the general arrangement for reference, which makes the discovery 
of any required subject both simple and easy. The work of condensing has 
been well done, and no important point appears to have been omitted ; while 
at the foot of each page the latest and best authorities on each point are quoted." 
— Englishman. 

** Will be useful to both these classes (non-legal public and students). . . 
The book will be useful to the legal publie as well as to the classes for whose 
benefit it is primarily intended, for to lawyers it will serve the purpose of а 
convenient index or legal lexicon." — /1d/a» Daily News. 


‘Intended primarily for the use of laymen and students, this book will, 
we doubt not, very soon become as recognised an authority here as ' Every 
Man his own Lawyer’ is at home . . . . . . . Һе (ће Editor) has well 
succeeded in the object he has had in view—the presentment in a concise and 
popular form of an abridgment of the Criminal and Civil Law generally in force 
throughout British India. . . . . . . The book is so thoroughly ‘ up to 
date? that the Land Acquisition Act passed last March is summarised therein. 
The Editor has admirably succeeded in his endeavour to give a lucid and 
accurate compendium of the laws under which we live. The exhaustive index 
at the end of the book and the bold type used at the commencement of para- 
graphs and for words of particular importance will materially facilitate reference 
Coes So handy a compendium of Indian judiciary should have a very 
large sale."— Bombay Gazette. 


** Will satisfy a prevailing want and ought to meet with a ready sale . , 
©. e e o « carefully condensed work . . . . the work will, we may 
safely say, be able to point out to the uninitiated what, if he has a grievance, is 
the proper course he ought to pursue; and how, if he wishes to repair a wrong 
or redress an injury, he must set about it, and what is his remedy and the best 
course to pursue. The work would seem to be exhaustive, compendious, and, 
unlike the general run of legal productions, of small bulk, condensed and con- 
venient to handle, and possesses a large and copious index of 92 double columns 
of fairly small print; without it a work of such a kind might run the risk of 
becoming а trackless waste; but with it, it is at once handy and easily under- 
stood of the people . . . . . isenterprising in character, and we trust 
it will meet with the success which it deserves, and may every purchaser of a 
copy remember that ' Ignorantia juris haud excusat? "— Pioneer. 
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HANDBOOKS FOR GOVERNMENT EXAMINATIONS. 
Third Edition, Revised. Crown 8vo, cloth. Rs. 3. 
THE STUDENT’S HANDBOOK OF 


MAHOMEDAN LAW. 


By THE Нох'віЕ Justice AMEER ALI, C.LE, 


Author of “ Mahomedan Law:” “The Spirit of Islam:" The 
Ethics of Islan,” de, c. 
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Demy Svo, cloth, pp. IN. 6. 
A SHORT TREATISE 
ON 


HINDU LA VV 
AS ADMINISTERED IN THE COURTS OF BRITISH INDIA. 
By HERBERT COWELL, 
Middle Temple, Barrister-at-Larw, 


Author of “ The History and Constitution of the Courts and Legislative 
Authorities in India.” 


“We can say of this Book that it appears to be clearly and readably written, and 
to cover in outline a very wide extent of subject-matter.” —Law Journal. 

** Will be found to contain a well digested mass of information." —Jinperial aad Asiatic 
Quarterly. 

* Puts the outlines of Hindu Law briefly and clearly before the student. "— Madraz 
Times. 


Crown 8vo, cloth, Rs.3; Post-free, Rs. 3-3, 


INTRODUCTION 


TO THE 


REGULATIONS OF THE BENGAL CODE. 
Bv б. D. FIELD, ЖА. LL.D. 


CONTENTS. 


CHAPTER I.—The Acquisition of Territorial Sovereignty by the English 
in the Presidency of Bengal. 
T II.—The Tenure of. Land in the Bengal Presidency. 
»  III.—The Administration of Land-revenue. 
* IV.—The Administration of Justice. 


A Reprint in Crown 8vo, cloth, Rs, 3. 
THE 


PRINCIPLES OF JUDICIAL EVIDENCE: 


An Introduction to the Indian Evidence Act, 1872. 
By Sir JAMES FITZ-JAMES STEPHEN. 
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In the Press. Demy 8vo. 


THE TRANSFER OF PROPERTY 


 BRITISH INDIA. 


Being a Commentary on the Transfer of Property Aet. 


(Аст IV or 1882, AS AMENDED BY SUBSEQUENT AcTS UP TO DATE.) 


BY 


DIES: GOUR. МЕ. 
of the Inner Temple, Esquire, Barrister-ai-law. 


The main distinguishing features of this work are :— 


(1) The thorough and exhaustive treatmeut of each section of the Act. 
The Commentary under each section contains (1) reference to ana- 
loggous law; (2)a clear and concise statement of the Principle 
underlying each section ; (3) meaning of words, including judicial 
interpretations placed upon the principal words and phrases used ; 
(4) an analytical exposition of the law founded upon Indian and 
English decided cases. In this respect the Commentary may be re- 
lied upon as a compendious digest of all the cases bearing upon the 
subject of which it treats. 


Under the standing heading of Analogous law, reference has becn 
throughout made to English law where and where not similar, thus 
affording a safe guide to practitioners in their reference to the English 
text-books. 


(2) Besides cases from the usual English and Indian reports, ali im. 
portant cases reported in local publications, such as the Allahabad 
Weekly Notes, Madras Law Journal, Caleutta Weekly Notes, The 
Punjaub Record, and Central Provinces Law Reports, ўе. d'e., have 
been freely drawn upon, making a collection of precedents believed 
to be exceptionally complete. 
(3) The book closes with— | 
(1) A full report of the discussions in Council at the time of the 
passing of the Act. 

(2) Report of the Select Committee on the Bill. 

(3) Drait forms of Conveyances, ¢g., of sale, mortgage, lease, 
gift, &c., «е. 

(4) Rules founded upon decided cases on the construction of docu- 
ments, presumption in case of ambiguity, &c., &c. 

(5) All the important circulars, orders, rules and forms prescribed 
by the several High Courts under the Act. 


(6) А skort resumé of the law as administered in the Punjanb and 
other places to which the Act has not been yet extended. 
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A COMMENTARY ON HINDU LAW 


OF 


INHERITANCE, SUCCESSION, PARTITION, ADOPTION, MARRIAGE, STRIDHAN, 
ENDOWMENTS AND TESTAMENTARY. DISPOSITION. 


BY 
PUNDIT JOGENDRO NATH BHATTACHARJI, M.A., D.L. 


с No Student or Practitioner should be without a copy of this great work," — 
Nanabhai Haridas. 


t Babu Bhattacharji is the greatest name in the recent history of the Uni- 
versity. He has already made his mark, having written a really original work 
on Hindu Law, which must assert itself against the erude compilations and false 
views of European writers." — Reis and Rayyat, Decr. 26th, 1885. 


“The result of his labours is an accurate, well-arrauged, comprehensive, and 
convenient mannal of Hindu Law eminently fitted to be a text-book for students, 
and a guide to practitioners in all cases where questions of principle are involved. 
Upon several important topies the Look is rich in original information and 
observations; and we may notice particularly the Rules of Interpretations, tiie 
Legal Maxims, and the Theory of Spiritual Benefits, as remarkable for original- 
ОСС ЕЗ О9ЗЗЗ3{3533 3 Ф ue most таша е feature 
of the book is, that it gives us an insight into the real nature of Hindu Law, the 
manner in which its rules are expressed, and in which its principles must be dis- 
covered, and the methods by which its problems must be solved." —Jndian Nation, 


Second Edition, Revised, with Additions. Crown Svo, cloth. Rs. 4-8, 


AL SIRAJIYYAH : 


OR THE 
MAHOMEDAN LAW OF INHERITANCE, 


WITH NOTES AND APPENDIX. 


By ALMARIC RUMSEY, Barrister-at-Law, 


Professor of Indian Jurisprudence at King’s College, London, 
-Author of “The Mahomedan Law of Inheritance,” ete. 
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Three Volumes, Imperial Sro, cloth. Rs. 36. 


DIGEST OF INDIAN LAW REPORTS, 


A COMPENDIUM OF THE RULINGS OF THE HIGH COURT OF 
CALCUTTA AND OF THE PRIVY COUNCIL, 1831 то JUNE 1896. 


By D. SUTHERLAND, Esq. 
Barrister-at-Law, Middle Temple. 
Vol. I, 1831 to 1876, Rs. 8. Vol. II, 1876 t01890, Rs. 12. 
Vol. III, 1891-96, Rs. 16. 


The only Digest which shows on the face of each ruling where it 
has been followed, approved, over-ruled, dissented from, explained, or 
referred to; and affords facilities, by means of cross-references, to 
speedily getting at a particular case. 


PRIVY COUNCIL JUDGMENTS. 
From 1831 to 1880. 


JUDGMENTS OF THE PRIVY COUNCIL 
ON APPEALS FROM INDIA. 
Br D. SUTHERLAND, Eso. 
The set of 3 vols. half-calf, Rs. 27-8. 





Fourth Edition. Now Ready. Royal 8vo, cloth. Rs. 10. 


RULINGS OF THE PRIVY COUNCIL, 
1825—1897. 


On Appeal from the High Courts of Calcutta, Madras, Bombay,. 
and Allahabad. The Chief Court of Punjab, The Courts 
of the Judicial Commissioner of the Central 


Provinces, The Recorder of Rangoon, &e., &c. 


by A. C. MITRA, 


Barrister-at-Lau. 


Thacker, Spink § Co, Calcutta and Simla. 21 


Third Edition. Deny Svo, cloth, pp. 299. Rs, 10. 
THE 


HINDU LAW OF INHERITANCE, 


PARTITION, STRIDHAN AND WILLS: 
With Leading Cases from 1825 to 1895. 
By A. C. MITRA, 


Barrister-at- Law and Advocate, High Court, Cale uita, Author of 
‘The Transfer of Property Act.” 


TAGORE LAW LECTURES, 1892. 

















Just Published. Royal Sve, cloth. Rs. 10. 


‘HINDU LAW OF ENDOWMENTS 


PANDIT PRANNATH SARASWATI, M.a., B.L., 
Vakil, High Court, Culeutta. 
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In Crown Svo, cloth. Rs. 4-4. 
OUR 


ADMINISTRATION OF INDIA, 


AN ACCOUNT OF THE 
CONSTITUTION AND WORKING OF THE CIVIL DEPARTMENTS 
OF THE INDIAN GOVERNMENT, 
With special reference to the Work and Duties of a District Officer 
in Bengal. 
By etek Eres. OS. 


Author of * Manual of Indian Criminal Law, » 6 Manual of Revenue and 
Collectorate Law." 





New Edition in the Press. Ready shortly. 


THE STAMP LAW OF BRITISH INDIA 


AS CONSTITUTED BY THE 


INDIAN STAMP ACT (No. II or 1899); 
RULINGS AND CIRCULAR ORDERS OF ALL THE HIGH COURTS 
Notifications, Resolutions, Rules aud Orders of the Government 
of India, and of the various Local Governments, up to date; 
Schedules of all the Stamp Duties chargeable on Instruments 
in India from the earliest times. 
EDITED WITH NOTES AND COMPLETH INDEX. 


By WALTER К. DONOGH, мт, 
Of the Inner Temple, Purvister-at-Lave, 


27 Thacker, Spink § Со. Calcutta and Simla. 





Third Edition. Sro, cloth. Ws, 6. 


THE LAND ACOUTS ОЛ CE 


(ACT I OF 1894 AND ACT XVIII OF 1885, MINES), 
WITH  LNIECODUCTION, NO ES ЕТЕТ 
The whole forming a complete Manual of Law and Practice on the- 
subject of Compensation for Lands taken for Pnblic Purposes. 
Adapted for reference throughout British India. 


By Н. BEVERLEY, Esq, M.A., B.C.S. 


Second Edition, Demy 8ro, cloth, gilt. dèis. 11-12. 


LANDEH OLDEN 


AND THE RELATION OF 
LANDLORD AND Л p 
IN VARIOUS COUNTRIES OF THE WORLD. 

By C. D. FIELD MA, LED BOSI 
Late a Judge of Her Majesty's High Court of Judicature in Bengal. 
Svo. Дз. 5-8; interleaved, Rs. 6. 

MANUAL OF 


THE REVENUE SALE LAW 
CERTIFICATE PROCEDURE OF LOWER BENGAL: 


Being Act XI of 1859; Act VII, B.C., of 1868; and Act VII, B.C., 
of 1880; The Public Demands Recovery Act, including Selections 
from the Rules and Circular Orders of the Board of Revenue. 


WITH NOTES. 
Dy W. Н. GRIMLEY, B.A, Cs. 
TAGORE LAW LECTURES, 1875. 











Royal Ste, cloth, Rs. 8, 


THE LAND TENURES OF LOWER BENGAL. 
By ARTHUR PHILLIPS, Еѕо., М.А, 
Standing Counsel to the Government of India in the High Court of Calcutta, 
Late Fellow of St. Catherine's College, Cambridge, Barvister-at - Law. 
Contains the History and Law relating to the Land ‘Tenures of Bengal 
from the Mahomedan period to the present time. 


CONTENTS. 
l.— I he Hindoo Period, V1IL--The Decennial and Permanent 
11.—The Mahomedan Period. Settlement. 

II l.-- Akbar's Settlement. IX.— Changes in the Position of the 
]IV.—lnue Zeniudar. Zemindar, Intermediate 

V.--The Talookdar and ot! er Officers, ‘Tenure-hoider, and Ryot. 
Assessment of Revenue anu X.— Relative Rights of Zemindars &. 

Rent, and their Amount. Holders of Under-Tenures. 
Vi.—The Payment of Revenue. As- Xl.—The Putnee ‘Talook. Remedies 

signment of Revenue, for Recovery of Revenue. 
Vil.—The English Revenue System | XII.— Remedies for the Recovery of 
up to the Permanent Settle- Rent, Lakheraj and Service 


ment, Tenures, 
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THE TAGORE LAW LECTURES, 1872. 


Third Edition, Revised. Demy 8vo, cloth, lettered. Rs. 6. 


THE HISTORY AND GONSTITUTION OF THE COURTS 


AND 
LEGISLATIVE AUTHORITIES IN INDIA. 
By HERBERT COWELL, Esq. 
I. Early History—The Grant: VII. Later Ilistory—The Pro- 


of the Dewani. | vincial Civil Courts. 
П. Early History —The Regu- , VIII. The Provincial Criminal 
lating Act. Courts. 


III. Early History— The Set- 


IX. Privy Council. 
tlement of 1781. « 


X. The Superior Courts. 


IV & V. The Legislative Council. XI. The Inferior Civil Courte, 
VI. Later History—The Presi- XII. The Inferior Criminal 


deney Town System. Courts and Police. 








THE TAGORE LAW LECTURES, 1870 and 1871. 
1.800, eloth. Part I, 1810, Rs. 12; Part II, 1871, As. 8. 


THE HINDU LAW: 


Being a Treatise on the Law administered exclusively to Hindus 
by the British Courts in India. 


By HERBERT COWELL, Esq. 





THE TAGORE LAW LECTURES, 1873 and 1874. 





Royal 8vo, cloth, lettered. Vol. II only available, Rs. 9. 


MAHOMEDAN LAW: 


BEING A DIGEST OF THE LAWS APPLICABLE PRINCIPALLY 
TO THE SUNNIS OF INDIA. 


By Влвоо SHAMA CHURN SIRCAR. 


CONTENTS. 
1874. 152 4. 
І. On Gifts. ІХ. Snccession. 
II. On Wasàyáh, or Wills. X. Impedimentsto Succession, 
III. On Executor, his Powers, “с, XI. On Computation of Shares. 
IV. On Wakf, or Appropriation. XII, On Permanent Marriage. 
V. On the Wakf, or Appro- XIII. Dower, &c. 
priation of Masjids, &e. XIV. Temporary Marriage, 
SUMMARY OF CONTENTS OF THE XV. On Divorce. 
IMAMIYAH CODE. XVI. On Khula, Жо. 
VI. Introductory Discourse. XVII. On the Revocation of 
VII. On Inheritance. Divorce, &c. 


VIII. General and Special Rules | XVIII. Оп Sufá. or Pre-emption. 
of Succession. ХІХ, On Wakf, or Appropriation, 
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Fourth Edition, Entirely Re-written. 8ve, cloth. 


INDIAN CASE-LAW ON TORTS. 


Fourth Edition, Revised and Enlarged. 
In the Press, 





Demy Sro, cloth. Rs. 8. 


POSSESSION IN THE CIVIL LAW 


ABRIDGED FROM THE TREATISE OF VON SAVIGNY. 


fo which is added the Text of the Title on Possession 
from the Digest, with Notes. 


COMPILED BY 


J. KELLEHER, Esq, Bengal Civil Service. 


PRINCIPLES OF SPECIFIC PERFORMANCE & MISTAKE. 


J. KELLEHER, Esq., Bengal Civil Service. 
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In Royal 8vo, cloth, gilt. Rs. 10. 


MORIGAGE IN THE CIVIL LAW: 


Being an Outline of the Principles of the Law of Security, 
followed by the text of the Digest of Justinian, 
with Translation and Notes, 
and a Translation of the Corresponding Titles from the 
Italian Code. 


Ву J. KELLEHER, В.С.5., Author of * Possession in the Civil Law.” 
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OF THE 


PRESIDENCY COURT OF SMALL CAUSES OF GALGUTTA, 


UNDER THE 
PRESIDENCY SMALL CAUSE COURTS' ACT (XV OF 1882), 
WITH NOTES AND AN APPENDIX. 
Бу К, S Т, —MACEW ЕМ, ESQ. 


Of Lincoln's Inn. Barrister-at- Law, late one of the Judges of the Presi- 
dency Court of Small Causes of Calcutta. 








Royal 8vo, cloth, Rs. 3-8 ; Interleaved, Rs. 4; Postage, 4 ans. 
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WITH NOTES. 
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Commissioner of Income-Tax, Bengal. 





Crown 8ro, cloth. Rs. 2. 
THE 


INLAND EMIGRATION АСТ, 
AS AMENDED DY ACT VII OF 1893. 

Together with Act XIII of 1859, Breaches of Contract by 

Artificers—Act I of 1889, B.C., Sanitation of Emigrants—Assam 

Land and Revenue Regulation, 1886. 





Bip. cloth Ие. 
ТНЕ 


LAW OF INDIAN RAILWAYS 


AND COMMON CARRIERS: 


A COMMENTARY UPON THE INDIAN RAILWAY ACT OF 1879, 
THE CARRIERS’ ACT OF 1865, AND THE ACT KNOWN 
AS LORD CAMPBELL’S ACT (XIII OF 1865), 


Together with such Sections and Quotations from the Merchant Shipping 

Act, the Contract Act, the Railway Act, and Canal Traffic Act, Civil 

Procedure Code, Court-Fees’ Act, and the Statute of Limitation, as apply 
to Carriers by Land and Water. 


By W. G. MACPHERSON, Esa. 
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ol II. From 1885 to 1893. Royal 8vo. Rs. 7-8. 


[INDIAN CRIMINAL DIGEST 


CONTAINING ALL THE IMPORTANT CRIMINAL RULINGS OF THE VARIOUS 


HIGH COURT Ме я 


Together with many English Cases which bear on the Criminal Law as 
administered in India. 


WITH A GENERAL INDEX. 
By J. Т. НГЕ ол ОТИС 


A few copies of Volume I, price Rs. 7, are still available. 





In Demy 8vo. Second Edition. Cloth, gilt. Rs. 7-8. 


A MANUAL OF THE INDIAN ARMS ACT 


(ACT хт OF 1878). 


With Notes and Rules and Orders. of the Imperial and Local 
Governments on the subject. 


By W. HAWKINS, Esa. 


Third Edition in preparation. 


MEDICAL JURISPRUDENCE FOR INDIA, 
By I. b; LON TOS ве 


Brigade-Surgeon, Bombay Medical Service; Chemical Analyst 
to Government; Professor of Chemistry and Medical 
Jurisprudence, Grant Medical College, Bombay. 


Revised as to the Legal Matter 
By J. D. PNW ШАК ae 


Davrister-at- Law. 

*'To all those who are engaged in the administration of the 
law—to magistrates, lawyers, medical men, and police, as well 
as to students—the book will be found quite invaluable......... In 
the arrangement of the matter, Dr. Lyon has left nothing to be 
desired in the effort to render the book valuable for reference. 
The work is à monument of industry and research, is marked by 
great lucidity of exposition, and deserves, on every ground, to 
take rank as a standard production of its class."—Home News. 
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THE BENGAL 


LOCAL SELF-GOVERNMENT HANDBOOK, 
BEING B.C. ACT III OF 1885 


AND 


THE GENERAL RULES FRAMED THEREUNDER. 


With Critical and Explanatory Notes, Hints regarding Procedure, 
aud References to the Leading Cases on the Law relating to Local. 
Authorities. То which is added an Appendix containing the 
principal Acts referred to, &c., &c. ; and a full Index. 


By Е. В. STANLEY COLLIER, В.С.5., 
Editor of the“ Bengal Municipal Manual,” 


І CONTENTS. 
Bengal Local Self-Government Act, 1885. 
Rules made by the Lieutenant-Governor under the Act. 
Revised Dispensary Manual. Model Rules of Business. 
The Bengal Ferries Act (B.C, Act I of 1885). 
The Bengal Vaccination Act (V of 1880) and Rules. 
The Cattle-'l'respass Act, 1871, as amended. 
The Local Authorities Loan Act, 1879, and Rules. 
The Bengal Tramways Act, 1885. 








Fourth Edition Revised to 1898. 
Crown 8vo, cloth, gilt, Rs. 6. 


THE BENGAL MUNICIPAL MANUAL, 


Other Laws relating to Municipalities in Bengal, with the 
Rules and Circulars issued by the Local Government, and a 
Commentary. 


By Е. В. STANLEY COLLIER, В.С.5. 


CONTENTS. 
|l. The Bengal Municipal Act, B.C., 8. The Hackney Carriage Act, B.C. 
Act lIi of 1884. No. V of 1866. 
ә Revised Rules for the Election of | 9, An Act for Registering Births and 
Municipal Commissioners. Deaths. B.C... No. LV of 1875 
3 Rules for the Preparation of the 49 те S] i hi oput d 
Annual Administration Report. |‘, e Slaughter-House Act, B.C. 
4. Account Rules issued under s. 82. 11. The Cattle-Trespass Act. 
5 Model Rules for the conduct of | 12. The Local Authorities Loan Act, 





business at Meetings. dE 
6. Model Pension and Leave Rules. e - d Authorities Loan Rules, 
7. The  Mmnnuicipal Taxation Act, ., Index. 
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MANUAL 


REVENUE лмо COLLEOTORATE LAW 


Н, AFOD PHILS TT O ЕЕ 5: 


CONTENTS. 
Alluvion and Diluvian: Reg. XI, | Opium: Reg. ХХ. 1817, sec. 29, 

1825; Act IX, 1847 ; Act XXXI, Act I. 1878. 

1858; Act IV (B.C), 1868. Partition: Act VIII (D.C.), 1876. 
Certificate: Act XXVII. 1860. Public Demands Recovery: Reg. 
Сезвев. Road and Public Works: III, 1793: Act VII (В.О), 186 

Act IX (B.C.). 1880, as amended. as amended by Act II (B.C.), 
Collectors. Assistant Collectors, «е. ; 1871: Act VII (BC) 1880; 

Rep. М, 1798: Кер, X IT sis, Act XIV, 1882. 

Reg. IV. 1821; Reg. VII, 1823; | Putni Sales: Reg. VIII, 1819, 


Reg. V, 1827 ; Act XX. 1818. tec, I. 1820; Act VIII, 1865. 
Drainage: Act VI (B.C.). 1880. Registration: Act III. 1877. 
Embankments: ActII(B.C.),1882. | Revenue Sales: Act XI. 1859 ; Act 
Evidence: Act I. 1872. XII, 1841: Act III (B.C.), 1862, 


Excise: Act VII (B.C.). 1878. as | Salt: Act VII (B.C.). 1864. as 
amended by Act IV (B.C.), 1881, amended by Act I (D.C.), 1873; 
and Act I (B.C.), 1883. Act XII. 1882. 

Lakhiraj GrantsandServiceTenures: | Settlement : Кее. VILISEETTO JE 
Reg. XIX, 1793; Reg. XXXVII, Reg. VIT, 1822; Reg. IX: 18255 
1793; Reg. II. 1819; Regs. XiII Reg. IV. 1828; Пес. IX, 1833; 
and XIV, 1825. E Act ЛИТ Б 1879. 

Land Acquisition : Act Х, 1870. Stamps: Act I, 1879. 

Land Registration: Кес. VIII. 1800. | Survey: Act V (B.C.), 1875. 
sec. 19: Act VII (B.C.), 1876. as Wards: Aet IX (B.C.), 1879, ав 
amended by Act V (B.C.), 1878. amended by Act III (В.С.), 1881; 

Legal Practitioners: Ac&XVIII.1879.| Act XXXV. 1858 (Lunatics) 

License Tax: Act II (B.C.), 1880. Act XL. 1858 (Minors). 

Limitation : Act XV. 1877. | 

WITH NUMEROUS AND IMPORTANT 


RULINGS, AN DLOSASNUN QUEA TION SS 


Royal Svo, sewed. Reduced to Ks. 4. 
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FROM THE 


REGULATIONS OF THE BENGAL CODE, 


Intended chiefly for the use of Candidates for appointments in the 
Judicial and Revenue Department. 
CONTENTS. 

Regulations: 1793 1, И, Vill, X, XIV, о оа 
XLVIH, L. 1794—11. 1795—I, I, LI. 1798—10 ie nT 
X. 1801—I. 1803—XXV, XXVII. 1804—V, X. _ 1506—ХУП. 1807—VIT- 
1808—IV. 1814—XIX. 1817—V, XXII. ХХ, 1818—11. 1819—1, II, VI, 
VIII. 1890—I. 1822—VI, УП.  1824—IX. 1825—Х, XI, XX. 1828—11, 
VII. 1883-IX. 
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COMPARATIVE CRIMINAL JURISPRUDENCE: 


Showing the Law, Procedure, and Case-law of other Countries 
arranged under the corresponding sections of the Indian Codes. 


БҮ ЗГ АЛЛО РИТТЕР, BCS. 


Vol. I.—Crimes and Punishments. 
,, 11.— Procedure & Police. 


The Notes in this work are arranged under the text of the Indian Criminal 
Codes, and are taken from the Penal and Criminal Procedure Codes of France, 
Belgium, Germany, Italy, Himgary, Holland, Denmark, Russia, New York, and 
Louisiana, from English and American Case-law, Rulings of the Court of Cassa- 
tion in Paris, and other sources. 
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Fifth Edition. Thick 8ro, cloth. Rs. 18, 


THE 


LAW OF EVIDENCE IN BRITISH INDIA. 
Ву Cee iD IM ИЕ Е), 
Bengal Civil Service, 
Recently a Judge of the High Court of Judicature, Calentia. 


This work contains the Indian Evidence Act (as amended up to Ist 
January 1891), the Bankers’ Evidence Act, XVIII of 1891 (as amended 
by Act I of 1893), and all provisions on the subject of Evidence which ave 
iu force and unrepealed by the Evidenee Act or any other Act. 


** One of the standard reference books of India is Field's Law of Evidence ..... 
We inay say of the present volume, as was said of its predecessor, that it is 
rather a new book than a new edition, To the Editor the revision has been, if 
notexactly a labour of love, at least a corollary of his own private study of the 
latest changes of the law, An important and most useful feature of this edition 
is a complete list of the Native States or ‘ places therein’ to which the Evidence 
Act has been applied by the Governor-General. No such list, we believe, has 
been compiled or published before. The entire work, we may say, bears the 
unmistakable traces of careful and critical revision, Every change that has 
been introduced is a very decided improvement.” — Englishman, 
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THE WHIPPING ACT, AND THE RAILWAY SERVANTS’ ACT: 


BEING 
Acts XLV of 1860 (with Amendments), V of 1898, V of 1861 
VI of 1864, XXXI of 1867, and X of 1886. 


WITH Ww. GENER®L INDEX. 


New Edition (1891). 16mo, cloth. Rs. 4. 
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CODE OF CIVIL LAW, 


CONTAINING 
The Civil Procedure Code (Act XIV of 1882). 
The Court-Fees’ Act (VII of 1870). 
The Evidence Act (I of 1872). 
The Specific Relief Act (I of 18 
The Limitation Act (XV of 1877 
The Stamp Act (I of 1879). 
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THE 
CODE OF CIVIL PROCEDURE 
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А Supplement containing the amended Sections in Act X11 of 1879, 
and Act XIV of 1882. 
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THE RULES AND ORDERS 


OF THE 
HIGH COURT OF JUDICATURE AT FORT WILLIAM IN 
BENGAL, IN ITS SEVERAL JURISDICTIONS, 
Including such of the Rules of the late Supreme and Sudder 
Courts as are still in force, and Forms, with an Abstract of the 
Charter, 14 Geo. III, the Charter Act and Charter of the High 
Court, the last Vice-Admiralty Commission, &c. 
WITH NOTES, 
By R. BELCHAMBERS, 
Registrar, ete.. of the High Court in its Original Jurisdiction, 
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BEING 
AN EXTENDED COMMENTARY ON SECTION XV, CODE OF CIVIL 
PROCEDURE, 1877. 
By L. P. DELVES BROUGHTON, 


Darrister-at- Law. 


Royal 8vo, cloth, lettered. Rs. 19. 
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DUTIES OF MAGISTRATES AND JUSTICES OF THE 


PEAGE IN INDIA, 
By Sir Р. BENSON MAXWELL, Кт. 


SPECIALLY EDITED FOR INDIA. 
By tHe How'BLE L. P. DELVES BROUGHTON, 


Barrister-at-Law. 





Second Edition. 18то, cloth. Rs. 2. 
A GLOSSARY 


MEDICAL AND MEDICO-LEGAL TERMS 


INCLUDING 
THOSE MOST FREQUENTLY MET WITH IN THE COURTS. 
COMPILED BY 


R. F. HUTCHINSON, M.D., 
Surgeon-Major, Bengal Army, 
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